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Reluctantly we feel compelled to advise this Court that 
the Opening Brief filed by appellant Universal Pictures 


is so misleading in its statement of the evidence that sub- 
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stantially no reliance may be placed thereon. Equally 
misleading are its legal arguments on the issues of liability 
and damages because they assume a factual situation con- 
trary to the actual evidence in the case and to the findings 
of fact made by the Trial Court. 


On the first page of its brief appellant Universal states 
that the defendant's appeal is “from a judgment : 
holding that plaintiff’s copyright . . . has been in- 
fringed by the use of six gags or pieces of stage business 
used in a comedy routine in the motion picture of defend- 
ant Universal.” (App. Op. Br. p. 1.) No such phrase- 
ology appears in the findings or judgment of the Trial 
Court. In fact, defendants have appealed from a judg- 
ment holding plaintiff’s copyright to have been infringed 
by detendant’s acts in copying ‘57 consecutive scenes” 
from plaintiff’s picture. [Tr. p. 42.] Furthermore, the 
Trial Court expressly found that “the characters, charac- 
terization, motivation, treatment, action and sequence of 
action” appearing in such sequence of 57 consecutive 
scenes was “knowingly, wilfully and deliberately copied, 
misappropriated and plagiarized by defendants, and each 
of them, from the last 300 feet of Reel 7 and the first 700 
feet of Reel 8 of plaintiff's copyrighted motion picture 
photoplay entitled ‘Movie Crazy.’” [Tr. p. 34.] 


A bare reading of the findings and judgment of the 
Trial Court thus discloses the “holding” of the judgment 
to be far different from that stated by counsel for appel- 
lant Universal. 


Another illustrative distortion occurs in Universal’s re- 
peated statements that the Trial Court erroneously found 
as a fact “that the exhibition of defendant’s picture con- 
tinued after notice of plaintiff's alleged claifh” (App. Uni- 
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versal’s Op. Br. pp. 38, 71),* and the inference that 
appellant Universal had no knowledge whatever that it 
was infringing plaintiff's rights until fifteen months after 
it had produced, distributed and released its infringing 
picture. (App. Universal’s Op. Br. p. 72.) Appellant 
Universal even goes so far as to claim (contrary to the 
only evidence in the case) “that plaintiff had deliberately 
failed to notify defendants of the alleged infringement 
until over fifteen months after the general release of de- 
ieridants picture.’ ( App.Op. Br. p. 7.) 


The truth is that plaintiff did give a written notice to 
iitwersaie | Metendants Ex. G; Tr. pp. 386-387] im 
March, 1945, concerning a whole series of copyright in- 
fringements by several different Universal pictures, of 
which “So’s Your UNCLE” was only one of many; and 
the evidence is uncontradicted that this notice was given 
“not very long’ after the matter was first called to 
Lloyd’s attention. [Tr. p. 153.] There was no evidence 
that any one in the Lloyd organization had ever heard of 
any infringements by any Universal picture prior to 
March, 1945, and shortly before Lloyd’s counsel notified 
Universal to cease and desist from distribution of all in- 
fringing pictures. 


*Defendant Universal’s answer supports the finding of the Trial 
Court for it contains the following express admission : 
“this answering defendant admits that on or about the 20th 
day of March, 1945, plaintiff gave this defendant a notice in 
writing, demanding that said defendant cease and desist from 
further distribution, exhibition or release of said defendant’s 
motion picture photoplay entitled “So’s Your UNcLe.’ and 
admits that saté defendant has continued with the distribution 
and exhibition of said motion picture photoplay.” [Tr. p. 20.] 


Defendant Universal verified this answer June 2, 1945. [Tr. 
pecl.| 
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However, the finding of the Trial Court [Finding VITI, 
Tr. p. 35], that during the years 1943, 1944 and 1945 
defendants “at all times were fully informed and had full 
knowledge that they were infringing upon plaintiff’s copy- 
right” did not rest (as appellant Universal implies) upon 
the written notice received in evidence as Defendant’s 
Exhibit G, but upon the uncontradicted evidence of the 
defendant Bruckman that the time he wrote the sequence in 
defendant Universal’s picture “So’s Your UNcLE” he 
deliberately ‘‘patterned” the same upon the identical se- 
quence in plaintiff’s motion picture “Movie Crazy”; and 
that he had so informcd Universal’s producer, Jean Yar- 
brough. [Tr. p. 95.] 


Predicated upon this admission by the defendant Bruck- 
man, and upon abundant additional evidence (both “in- 
ternal” and otherwise), the Trial Court made the follow- 
ing finding of fact [Tr. p. 34]: 


“That during the year 1943 the individual defend- 
ant Clyde Bruckman was employed by the defendant 
Universal Pictures Co. Inc. in the capacity of writer 
and to assist in the writing of a certain motion pic- 
ture photoplay entitled “‘So’s Your UNc Le’ which 
photoplay was then in the course of preparation and 
production by the defendant Universal Pictures Co. 
Inc. That the individual producer placed in charge 
of said motion picture production by said defendant 
corporation was one Jean Yarbrough and at all times 
hereinafter mentioned said defendants Yarbrough 
and Bruckman and said defendant Universal Pic- 
tures Co. Inc. were fully mformed and had full 
knowledge that that certain sequence of fifty or more 
consecutive scenes constituting the so-called ‘magi- 
clan’s coat sequence’ hereinafter more specifically de- 
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scribed, was copied and misappropriated by defend- 
ants and each of them in said motion picture photo- 
play entitled “‘So’s Your Unctre’ from plaintiff’s 
motion picture photoplay entitled ‘Movir Crazy.’ 
That said sequence consists of the last three hundred 
feet of reel seven and the first seven hundred feet of 
reel eight of “Movie Crazy’ and the counterpart of 
said scenes and sequence consist of the first fifty- 
seven scenes and first six hundred feet of the fourth 
reel of defendant's motion picture photoplay entitled 
SOc your Uncre. That the charaeters, charac- 
terization, motivation, treatment, action and sequence 
of action, appearing in said portion of said fourth 
reel of defendant's said motion picture photoplay en- 
titled ‘So’s Your UNCLE’ were knowingly, wilfully 
and deliberately copied, misappropriated and plagiar- 
ized by defendants and each of them from said por- 
tion of the seventh and eighth reels of plaintiff’s said 
motion picture photoplay entitled ‘Movie Crazy.’ ” 
[Finding VII, Tr. p. 34.] 


Defendant Universal does not dare to contend openly 
that this finding of knowing, wilful and deliberate copying 
is unsupported by the evidence. Yet by ignoring both 
finding of fact VII and the evidence supporting it and 
by referring only to the written notice given by the plain- 
tiff after it discovered defendants’ infringements, defend- 
ants infer that Finding VIII of continued distribution 
and exhibition “with notice and knowledge of plaintiff's 
rights in the premises” was wholly predicated upon the 
written notice of March 20th and was not in any respect 
based upon the admissions in defendants’ answer [Tr. p. 
20], or the deliberate copying blandly confessed by the 
defendant Bruckman and concurred in by Universal’s pro- 
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ducer Jean Yarbrough who was placed in charge of the 
infringing production by Universal. 


Appellant Universal Pictures Company, Inc., is pecu- : 
liarly chargeable with knowledge and notice of the mat- | 
ters specifically entrusted to their agent and producer 
Jean Yarbrough and to their agent and employee Clyde 
Bruckman; both of whom were acting within the course 
and scope of their specific agency and employment in wil- 
fully incorporating into Universal’s motion picture mate- 
rial which they knew was “suggested by and patterned 
after” the Harold Lloyd motion picture “Movie Crazy.” 
The rule is well settled that a corporation is chargeable 
with knowledge and notice of matters becoming known to 
its agents and employees within the course and scope of 
their agency and employment (Fletcher Cyclopedia of the 
Law of Private Corporations, Vol. 4, Chap. 42, Par. 2215, 
page 3430, citing Simmons Creek Coal v. Doran, 142 U. 
S. 417, 35 L. Ed. 1063; Duncawv. Jawden, 15 Walaa 
21 L. Ed. 142, and innumerable decisions in state and 
Federal courts throughout the country). 


See also: 


Cwriis Co. vw. U. S., 262 U.S. 215, 222, 4355 
57067 Eien 56: ; 


Schneider v. Thompson, 58 F. (2d) 94, 96; 


Shapiro v. Bernstein Co. v. Belten, 47 Fed. Supp. 
648. 


_ Appellant Universal’s legal argument that plaintiff's 
damages should be limited to $5,000 because defendant 
“established that it was not aware that it was infringing 
and that such infringement could not have been reasonably 
foreseen” (Br. p. 66) deliberately disregards all evidence 
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of wilful copying by its writer and producer as well as 
the findings of fact made by the Trial Court that the 
piracy was not accidental but was knowing, wilful and 
deliberate.* Furthermore, the Trial Court expressly 
Houncero the contrary | Finding VIII, Tr. p. 35]: 
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that defendants and each of them at all 
times were fully informed and had full knowledge 
that they were infringing upon plaintiff’s copyright 
and the court further finds that the defendant Uni- 
versal Pictures Company Inc. could and should have 
reasonably foreseen said infringements upon plain- 
tiff’s copyright.” 


In view of this finding and of the uncontradicted evi- 
dence of the defendants that at all times during the pro- 
duction of the infringing motion picture Universal’s 
writer Bruckman and Universal’s producer Yarbrough 
fully recognized that the infringing sequence was “sug- 
gested by and patterned after” the Harold Lloyd picture 
“MoviE Crazy” [Tr. pp. 95-96], it is obvious that appel- 
lant Universal cannot support its claim that it “estab- 


*Defendant’s argument is particularly inapplicable for still an- 
other reason: In no event does the $5,000 limitation apply to actual 
damages. The limitation is solely upon statutory damages where 
the infringer establishes his innocence, his ignorance, and his in- 
ability to reasonably foresee infringements. 


The statute expressly provides that the limitation upon recovery 
of statutory damages is one of the “exceptions’’ which “shall not 
deprive the copyright proprietor of any other remedy given him 
under this law” (ce. g., actual damages). 


Amdur states in his treatise on “Copyright Law and Practice” at 
pelloo: | 
“In awarding actual damages and profits the court is not re- 
stricted by the maximum limitation, this applying ouly to statu- 
tory damages.” 
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lished that it was not aware it was infringing and that 
such infringement could not have been reasonably fore- 
seen.” (Br. p. 66.) 


Appellant Universal’s so-called “Statement of the Case” 
(Br. pp. 31-39) is equally without merit. It does not 
fairly state the facts nor ‘“‘succinctly” present the ques- 
tions involved upon this appeal. Since the Rules of this 
Court require us to indicate whether or not we agree with 
this Statement, we desire to state that we do not concur 
in any of the statements or conclusions contained therein 
and we respectfully refer the Court to the entire record. 


For example, the first words in appellant Universal’s 
“Statement of the Case” are: “Plaintiff's witness Hirli- 
man testified,’ etc. (Br. p. 31.) Hirliman was "jor 
plaintiff's witness but was called and testified solely on 
behalf of the defendants. |See Tr. p. 420.] 


Appellant’s discussion of Hirliman’s testimony is 
equally misleading because the pages of the transcript re- 
ferred to do not contain any of the language attributed 
by Universal’s counsel to the witness, e. g., “gags,” “stage 
business,’ ‘‘comedy routine,’ “comedy accretion,” etc. 
[See Tr. pp. 447-448.] These terms are supplied solely 
by appellant’s counsel. 


Similarly misleading is the statement that the Trial 
Court “recognized that as this sequence was not a part 
of the general theme, it could be deleted without affecting 
the picture.” (Br. p. 33.) The Trial Court did not so 
state and its oral opinion [Tr. p. 520] and findings of 
fact |Tr. 9p. g4]} are to the comitany, 

Under sub-heading (b) (Br. p. 33) defendant’s counsel 
again injects the words “gags,” “ 
“comedy routine,” 


stage business,’ and 
into what purports to be Lloyd’s testi- 
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mony, stating that Lloyd “conceded” that the 57 consecu- 
tive scenes slavishly copied by defendants was a ‘‘sequence 
of gags,” and that the court acquiesced in the contention 
that the “sequence of these ‘gags’ or ‘stage business’ was 
the subject of copyright protection.” (Br. p. 33.) Lloyd 
did not so concede nor was the opinion, findings or judg- 
ment of the Court restricted in the manner stated by 
Universal’s counsel. Lloyd did testify that there were 
“gags within the comedy scene” but expressly stated that 
it was the “succession of comedy scenes which make up 
tuicmwnole sequence.’ (Tr. p. 137.] 


If (a) and (b) are intended to present a “question in- 
volved” as to copyright protection afforded a major se- 
quence in a motion picture photoplay, see our Point II, 
post, pp. 27-33, that an original combination of charac- 
ters, scenes and incidents arranged in a new pattern and 
sequence, is protected and is both “material” and “‘sub- 
cramtiale ws (Poimt I] (A), post, p. 34.) 


Under subdivision (c) (Br. p. 34) defendant Universal 
apparently objects to the Trial Court’s consistency in ex- 
cluding defendant’s offered evidence as to the price paid 
joream cilemt motion picture “Girt Suv’ [Tr. p. 447], 
after the Court had sustained defendant’s objections to 
similar proof offered by plaintiff with respect to compar- 
able “talking” motion pictures like ““Movie Crazy.” [Tr. 
pp. 107-109, 377-381.] Defendants make five consecutive 
completely erroneous statements on page 35 which we an- 
swer in our Appendix hereto. The only legal point ap- 
pears to be defendant’s highly misleading argument that 
the Trial Court “assessed damages upon the erroneous 
theory . . . that it could add such arbitrary amount” 
of damages to defendant’s profits as it might deem proper 
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under the “in lieu of” provision of Section 25 of the Copy- 
right Act. (Br. pp. 35-37.) The truth is that the Trial 
Court did wot award “arbitrary damages under the ‘in 
lieu of’ provision of Section 25”; nor did it “add” arbi- 
trary damages to defendants’ profits in reaching its final 
determination as to the amount of actual damages sus- 
tained. The Trial Court clearly stated that it was fixing 
actual damages suffered by the plaintiff and not “arbitrary 


damages” or “statutory damages”: 


“It is my function to try to ascertain an amount 
that I believe is the actual damage suffered and in 
arriving at actual damages I base them upon what 
in my opinion is the lessened value of that copyright. 
In other words, I believe that in a case of this char- 
acter the only way that actual damages could be es- 
tablished would be to determine the lessened value of 
the picture by reason of the infringement. There 
may be other ways, but that is the method that I 
have followed in this case. I find and fix the actual 
damages suffered by Mr. Lloyd is the sum of $40,- 
COO, he jo. 624, | 


Upon our cross-appeal we contended, and still contend, 
that the evidence supports a judgment for actual damages 
of at least $250,000. (Op. Br. for cross-appellant Harold 
Lloyd Corporation pp. 15-24.) A fortiori 1f the evidence 
would sustain a judgment for $250,000 actual damages, 
a judgment of $40,000 is abundantly supported by the 
same evidence. 


Under subdivision (d) (Br. p. 38) appellant Universal 
states the Trial Court “fixed” (viz., based) its judgment 
of $40,000 damages “upon the erroneous finding” that 
Universal continued distribution of the picture “with 
notice and knowledge of plaintiff’s rights in the premises” 
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and would continue so to do “unless permanently re- 
strained and enjoined from so doing.’ (Universal Br. p. 
38.) No statement could be farther from the truth. 
Plaintift’s first cause of action was solely for damages 
although plaintiff alleged full notice and knowledge by the 
detemdamts at all times.” [Tr. p. 5.] Since Universal’s 
writer Bruckman and producer Yarbrough were at all 
times fully informed that Universal’s sequence was “pat- 
terned” after the Harold Lloyd sequence in “Moviz 
Crazy” [Tr. pp. 95-96] the Trial Court’s finding is based 
upon uncontradicted evidence. Plaintiff’s second cause of 
action for an injunction did allege that ‘““Defendants have 
continued to infringe upon plaintiff's said copyright by 
continuing to release, distribute and exhibit said motion 
picture to the public and defendants threaten and intend 
fomecamunuemcamto do. [Ir p. 6, par. Il.] But imeats 
answer, defendant Universal admitted receipt of plain- 
tiff’s written notice dated March 20, 1945, and “admits 
that said defendant has continued with the distribution aud 
exlubition of said motion picture photoplay.’” [Tr. p. 20, 
Par. II.] Universal’s answer was verified June 2, 1945 
iMieepec |) se the finding of the Trial Court | Tro ps36, 
Par. II] is fully supported by the admission contained in 
Universal’s own answer. 


It is furthermore untrue that plaintiff “stipulated that 
exhibition of defendant’s picture had been stopped upon 
the receipt of plaintiff's notice of infringement.” (Uni- 
versal Op. Br. p. 39.) The record shows a stipulation 
that Universal sent instructions to its exchanges to stop 
the exhibition but the exact date of such instructions was 
never given and plaintiff’s counsel expressly stated “TI will 
not stipulate the instructions were complied with.” [Tr. 
p. 452. | 


Furthermore, on September 13, 1946, sta months after 
the written notice, Universal’s counsel had stated in open 
court that the picture “coll be” withdrawn [Tr. p. 345]; 
he later expressly stated he did not contend that plaintiff 
was not entitled to an injunction. [Tr. p. 452.]* 


There is no basis whatever for appellant Universal’s 
statement that “the Court fixed such damages in the sum 
of $40,000 upon the erroneous finding” of continued exhi- 
bition and distribution of the picture. (Universal Br. p. 
38.) The damages had already accrued and were wholly 
predicated upon infringements occurring prior to the in- 
stitution of the lawsuit as alleged in the first cause of 
action of the complaint. [Tr. p. 5, Pars. X and XI] 


Under subdivision (e) appellant Universal implies that 
the total damages sustained by plaintiff from both Colum- 
bia’s infringements and Universal’s infringements aggre- 
gated $40,000 and that the Court was in error in not 
specifying the amount of damage plaintiff sustained 
through Columbia’s infringements. (Universal Br. p. 
39.) The damage done by Columbia’s infringements was 
not pleaded in mitigation and the amount of such damages 
was not an issue in this lawsuit.** 


The Court gave defendants the benefit of every doubt, 


however, when it stated that the evidence offered by it 
respecting the Columbia short had “minimized the actual 


*“Mr. Fendler: You do not contend the plaintiff is not entitled 
to an injunction, do you? 
“Mr. Abeles:@ No. 9) i petsZ| 


**Harold Lloyd testified he never heard of the infringing Colum- 
bia short until “just a few days” before he testified on the trial of 
this action. [Tr. p. 151.] Defendant’s witness Adler testified he 
had never seen the Columbia short and did not believe they played 
around Los Angeles. [Tr. p. 336.] The files of the U. S. Dis- 


damage” sustained through defendant Universal’s in- 
fringements. [Tr. p. 521.}] Defendants are hardly in a 
position to now complain that had it not been for Colum- 
bia’s infringements, the Court would unquestionably have 
found the damages sustained by plaintiff through Univer- 
sal’s infringements to have been much more than $40,000. 
The finding of the Trial Court is specific upon the point 
that $40,000 was the amount of damages sustained by 
plaintiff “by reason of said infringements by defendants 
and each of them.’ [Tr. p. 35, Par. TX. See also Find- 
ime, lr. p. 36, and Concltision of Law III, Tr. p. 39; 
Judgment, Tr. pp. 42-43. ] 


Restatement of Case and Issues. 


Because appellant Universal has failed to state the is- 
sues, and appellant Bruckman’s “Statement of the Case” 
is merely a highly colored argument, we desire to restate 
the major issues involved upon this appeal (excluding the 
issues raised by our cross-appeal) : 


They are as follows: 


1. Is there any substantial evidence to support the 
findings of fact by the Trial Court that defendants de- 
liberately misappropriated a major sequence from plain- 
tiff’s photoplay and does such piracy constitute infringe- 
ment of plaintiff’s copyright? 

2. Is there any substantial evidence to sustain the 
findings of fact by the Trial Court that plaintiff sustained 
at least $40,000 actual damages as a result of defendants’ 
infringements? 


trict Court for the Southern District of California, Central Divi- 
sion, in action No. 5184-W, reflect the fact that the Harold Lloyd 
Corporation filed suit several months ago against Columbia Pictures 
Corporation and Clyde Bruckman for infringements by the Colum- 
bia “short.” 


a 
SUMMARY OF ARGUMENT. 


Point I. 


PLAINTIFF’S MOTION PICTURE “MOVIE CRAZY” 
IS A “DRAMATIC WORK” PROTECTIBLE UNDER 
SUB. (d), SECTION 1, OF THE COPYRIGHT ACT. 
Page 24. 


Vitaphone Corp. v. Hutchinson, 19 Fed. Supp. 359; 
18 Corpus Juris Secundum 233; 
Tiffany Productions v. Dewing, 50 F. (2d) 911; 


Kalem uv. Harper Bros., 222 U. S. 35,,320 ee 
Sele 1b. jac, 92° 


Pattersow uv. Century Productions, lne., 1OeRear 
Supp. 30, affirmed 93 F. (2d) 489; Cénguaiem 
303 U. S. 655, 58 S. Ct. 759, 82 L. EGRties 


Point II. 


FIFTY-SEVEN CONSECUTIVE COMEDY SCENES CON- 
STITUTING ONE THOUSAND CONSECUTIVE 
FEET OF FILM AND 20% OF PLAINTIFF'S EN- 
TIRE FEATURE LENGTH PHOTOPLAY IS PRO- 
TECTIBLE UNDER THE COPYRIGHT LAWS BE- 
CAUSE IT CONSTITUTES A NEW, NOVEL AND 
ORIGINAL COMBINATION OF CHARACTERS, 
SCENES AND INCIDENTS ARRANGED IN A NEW 
PATTERN AND SEQUENCE. Page 27. 


13 Corpus Jurts 1146; 
Vitaphone Corp. v. Hutchinson, 19 Fed. Supp. 359, 


ate oou), 
Patterson v. Century Productions, Inc., 19 Fed. 
Supp 672. 


Detective Conucs, Inc. v. Bruns Publications, Inc., 
111 F. (2d)°4325(G> Gx reese 
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Fleischer Studios, Inc. v. Freundlich, Inc., 5 Fed. 
Suppwees (ainmmiicd J/3eF. (2d) 27on@d C. C. 
Ew) (GemeWenn 294 U. S717 55 S.Ct. 516, 
ome de 250) 

Sheldon v. Metro-Goldwyn-Mayer Pictures Corp., 

81 F. (2d) 49, 54; 

lialian Book Co. v. Rossi, 2/7 F. (2d) 1014; 

National Institute v. Nutt, 28 F. (2d) 132, 134 
antiomeed 31 3(2d))9236) : 

Edwards & Deutsch v. Boorman, 15 F. (2d) 35; 

Dymow v. Bolton, 11 F. (2d) 690, 692; 

Gorell: uv, Gray, 30/1) I. Rep. 116. 


(A) Misappropriation of a Major Sequence in a Feature 
Length Motion Picture Constitutes Infringement of a 
“Material Portion” and a “Substantial Part” of Plain- 
tiff’s Copyrighted Work. The Whole Need Not be 
Taken in Order to Constitute Piracy. Page 34. 


National Institute v. Nutt, 28 F. (2d) 132, at 135; 

Ansell v. Puritan Pharmaceutical Co. (8th C. C. 
eo le ca elles Cert. Den. 287 U.S: 
G66, 53 S.Ct 224, 77 L. Ed. 374; 

Boosey v. Empire Music Co., Inc., 224 Fed. Rep. 
646; 

Chicago Record-Herald Co. v. Tribune Assn., 275 
Fed. Rep. 979; 

King Features Syndicate v. Fleischer (2d C. C. 
iA), 2Oo) Bede BSc 

inarincid 0 meiersom (2d C,. C. A.), 34 U.S, P: 
Oss) Ol (2d) O98; 

Hill v. Whalen, 220 Fed. 359; 

DeAcosta v. Brown (2d C. C. A.), 146 F. (2d) 
cOce(echteWenmszs U.S. 862,6585, Cr 1198, 
eo Landa.) 

Sheldon v. Metro-Goldwyn-Mayer (2d C. C. A.), 
81 F. (2d) 49. 
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(B) Purported Dissimilarities, Changes, Omissions, Addi- 
tions, and Varations Made by Defendants Will Not Ex- 
cuse, Exonerate, or Exculpate Deliberate Infringement. 
Page 36. 

Boosey v. Empire Music Co., 224 Fed. 646, 647; 

Nutt v. National Institute, 31 F. (2d) 236 (2d C. 
Cys 

King Features Syndicate v. Fleischer, 299 Fed. 
533 2du Gee. A5) 

Fleischer Studios Inc. v. Freundlich Inc., 73 F. 
(2d) 270; 

Daly v. Palmer, 6 Fed. Cas. 3552; 

Dam v. Kirk LaShelle, 166 Fed. 589 (affirmed 
175 Hed. 0024 2d CeCe 

Maurel v. Smith, 220 Fed. 195; 

Sheldon v. Metro-Goldwyn-Mayer, 81 F. (2d) 49; 

Barsha v. Metro-Goldwyn-Mayer, 32 Cal. App. 
(Bay Sey Ser. 


(C) Public Domain Is Not a Defense Where the Precise 
Combination and Arrangement of 57 Scenes in Conse- 
cutive Sequence Never Previously Existed in the Same 
Form and Combination as That Created and Devised by 
Plaintiff's Writers. In No Event Would Defendants 
Have Any Right to Copy Slavishly From Plaintiff’s 
Work. Page 39. 


Fisher v. Dillingham, 298 Fed. 145; 

Detective Comics, Inc. v. Bruns Publications, Inc., 
ill F. (2d}eis2; 

Stodart v. Mutual Film Corp., 249 Fed. 507 (Aff’d 
249 Fed. 513); 

Holmes v. Hearst, 174 U. S. 82, at p. 86, 19 S. 
Ct. 606, 43 L. Ed. 904; 
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Figpigeld v, Peterson (2d C. C. 3), 34 U. S. P. 
Cmts er (2d) 998 ; 

Sheldon v. Metro-Goldwyn Pictures Corp., 81 F. 
(2d) 49; 

Harold Lloyd Corporation v. Witwer, 65 F. 
(2d) 1; 

Italian Book Co. v. Rossi, 27 F, (2d) 1014: 

National Institute v. Nutt, 28 F. (2d) 132, 134 
animed ol) Fi 2d \) 236) ; 

Holland v. Vivian Van Damm Productions, Ltd., 
MacGillivray’s Copyright Cases 1936; 

Graves v. Pocket Publications, Lid., 54 T. L. R. 
953, MacGillivray’s Copyright Cases 1938. 


(D) The Major Sequence Misappropriated by Defendants 
Does Not Consist Merely of Isolated “Gags” and Pieces 
of “Stage Business,” Nor Mere “Comic Accretion.” De- 
fendants’ Attempt to Brand or “Label” Plaintiff’s Se- 
quence Is Extremely Misleading. Page 44. 


Falcon v. Famous Players Film Corp., 2 K. B. 


474; 

Harold Lloyd Corp. v. Witwer, 65 F. (2d) 1, 
16; 

Sheldon v. Metro-Goldwyn Pictures, 81 F. (2d) 
49. 


(E) A Major Sequence of 57 Consecutive Scenes Does Not 
Constitute a “Sub-section of Plot” or “Subordinate Se- 
quence of Events” in the Sense Such Terms Have Been 
Used by the Courts to Describe General Theme or a 
Single Isolated Scene. Page 53. 


Dymow v. Bolton, 11 F. (2d) 690, 692; 


Harold Lloyd Corporation v. Witwer, 65 F. (2d) 
Wea O27. 28. 
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Point III. 


WHERE PLAINTIFF PLEADS AND PROVES ACTUAL 
DAMAGES BY DELIBERATE WIDESPREAD IN- 
FRINGEMENTS, THE COURTS WILL NOT RE- 
QUIRE PRECISE MATHEMATICAL COMPUTA- 
TION BUT WILL AWARD A FAIR AND REASON- 
ABLE AMOUNT CONSISTENT WITH THE EVI- 
DENCE BOTH EXPERT AND OTHERWISE. A 
DELIBERATE INFRINGER CANNOT RELY UPON 
UNCERTAINTY IN AMOUNT OF DAMAGES 
CAUSED BY HIS OWN WILFUL TORT. Page 58. 


(A) All of the Authorities Reflect the Well Established Rule 
That Mere Uncertanity as to the Amount and Extent 
of Damage Will Not Deprive the Plaintiff of Substan- 
tial Recovery. Page 61. 


15 cm. Jur. (Damages), Sec. 23, p. Aleem sce 
28, pp. 493, 494; 

Sinclair Refiung Co. v. Jenkins Petroleum Process 
Co., 289 U. S. 689, 54 S. Ct. 736,977 ieaeio 
1449; 

Palmer v. Conn. Ry. Co., 311 U.S. 544, 61 SICE 
87985 EPEdma36,; 

Lo uv. Ex-CelleO, 24+ Cal. (2d) 297; 

Paramount Productions v. Snuth, 91 F. (2d) 863 
(Cert. Den. 302°U.S. 749, 38 S. Cr ZGGieaiee 
Ed. 579); 

U. S. FPramentam Co. v. Laukoff, 216 Fed. 610; 
Gly: 

President etc. v. Kelby, 147 F. (2d) 465, 476 
(Cert. Den. 324 U. S. 866, 65 S. Cielo 
LL, Wd.2.4) 

John B. Stetson Co. v. Stephen L. Stetson, 85 
F. (2d) 586, 396 (Gert. Den’ 299 UN seat 
S. Ct. 232, 81 L. Ed. ager 
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Sheldon v. Metro-Goldwyi: Pictures Corporation, 
Oi 1 (2d) 45, 50; 

Gotham Silk Hosiery Company v. Artcraft Silk 
ogery, 147, (2d) 209; 

American Law Institute Restatement of Torts, 
Secel2, Comment.) ; 


American Law Institute Restatement of Contracts, 
Par. 33, Comment A; 


Story Parchment Co, uv. Patreson, 282 U. S. 555, 
51S. Ct. 248, 75 L. Ed. 544; 


Dowajiac Manufacturing Company v. Mimassera 
Moline Plow Company, 235 U. S. 641, 35 S. 
CteZ2 159 Le ied. 398; 


(B) In Plagiarism Cases, as Well as All Other Cases In- 
volving Personal Property, Courts Have Frequently 
Awarded Damages Based on the Plaintiff’s Own Testi- 
mony of the Value of the Property Misappropriated. 
Page 70. 


Barsha v. Metro-Goldwyn-Mayer, 32 Cal. App. 
(2d) 550. 

adios Un ricdids, 06 Cal. App. (2d) 150; 

Paramore v. Mack Sennett, Inc., 9 F. (2d) 66; 


Nathan v. King Features Syndicate, 32 N. Y. Supp. 
(Ady alee 

Southern Express Co. v. Owens, 146 Ala. 412, 
pease /)2, 6 oR. A. GN. S.) 869, 119 Am. 
Suewep, 41, 9 Anm Cas. G43; 


Paramount Productions v. Snuth, 91 F. (2d) 863, 
eee (Cert. Den. 302 U. 5. 749958 S Ct, 266, 82 
e Edyb7). 
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See also: 


Atlantic Monthly Company v. Post Publishing 
Company, 27 F. (2d) 556; 

Sacramento Sub. Fruit Lands Co. v. Soderman, 
36 F.2d 5934 (Cee wey 

22 Corpus Juris (Evidence), Sec. 66ae 

Union Pac. R. Co. v. Lucas, 136 Fed. 374; 

Clicago etc. R. Co. uv. Olio Ciiy Lorii@ orale 
Fed. 751; 

Baltimore American Ins. Co. v. Pecos Merc. Co., 
22 9F ze) on 

Brookins v. Natl. Ref. Co., 26 Ohio App. 546, 26 
Ohio App. 546, 160 N. E. 97; 

White v. Jones, 79 App. Div. 373, 79 N. Y. Supp. 
583; 

Sturtevant uv. Dowson, 110 Ore. 155, 222 Pac. 
294. 


(C) A Fortiori Is a Judgment for Damages Supported Where 
Not Only the Owner of the Property Misappropriated 
But Four Expert Witnesses Have Testified That Sub- 
stantial Property Rights and Present Existing Intrinsic 
Property Values Have Been Impaired or Destroyed. 
Page 75. 


20 Am. Jur. (Evidence), Sec. 890, pp. 747, 748; 


McGowan v. American Pressed Tan Bark Co., 
121 U.S. 575, 7 S. Ct, 1315, 30 Lendl 


General Paint Corp. v. Kramer, 68 F. (2d) 40 
(Cert. Den. 292 U. S. 623, 54 5S. CiyiGZemee 
Ly Edy i473) 


Standard Brands v. Federal Yeast Corp., 38 F. 
(2d) 314; 


Babcock v. Raymond, 2 Hilt. (N. Y.) 61; 


pj. 

Sturm v. Wilhams Owen AMI fg. Co., 201 App. Div. 
Mis 9s NY Supp. 852; 

Walker v. Graham, 233 Ala. 539, 172 So. 655; 


Gotham Silk Hosiery Company uv. Artcraft Silk 
Hosiery Mills, 147 F, (2d) 209, 216; 

Sheldon v. Metro-Goldwyn Pictures Corporation, 
OGeE (2d) 54550) 55% 


Sheldon, et al. v. Metro-Goldwyn Pictures Corp., 
eid, 30) U. 5: 390, 408, 60 S. Ct. 681, 84 L. 
Bae 3s25. 


(D) Defendant’s Cases Respecting Market Value Are Not in 


Point. Intrinsic Value of Property May Always Be 
Shown Where Market Value Does Not Exist. Page 82. 


Sinclair Ref. Co. v. Jenkins, 289 U. S. 689, 699, 
Soo Ct, 750, 77 Ie ed, 1449, 


Siamdard Ou Co. v. So. Pac. Co., 268 U. S. 146, 
AGS, (Ce Hos, OO Ik, lack sour 

iecdimer iver vr Conv. U. S., 30 F. (2d) 642 
(Gr CA 9). 

Weed v. Lyons Pet., 294 Fed. 725 (affirmed 300 
ied 1005); 

Austin v. Millspaugh & Co., 90 Miss. 354, 43 So. 
Ba 

Jacksonville T. & K. W. Ry. Co. v. Peninsular etc. 
Core lawl S50, 661, 689. 


(E) Appellants Err in Contending That the Damages Found 


ah 


By the Court to Have Been Suffered by Plaintiff From 
Universal’s Infringements Were Rendered Uncertain By 
Reason of Columbia’s Infringements. Page 87. 


Great A. G P. Tea Co. v. A. & P. Radio Stores, 
ZO Meda supp. 703, 706. 
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(F) Defendants Err in Contending That Plaintiff’s Actual 
Damages “Should Not Exceed the Sum of $5,000.” It 
Is Untrue That Defendant Universal “Established That 
It Was Not Aware That It Was Infringing” and That 
Its Infringements “Could Not Have Been Reasonably 
Foreseen.” Defendant Universal Is Fully Chargeable 
With Knowledge and Notice of Matters Known to Its 
Agents and Employees While Acting Within the Course 
and Scope of Their Agency and Employment. Page 90. 


Fletcher Cyclopedia of the Law of Private Corpo- 
rations, Vol. 4, Chap. 42, Par. 2215, paots0e 
Simmons Creek Coal Co. v. Doran, 142 U. S. 417, 
2 Ct. 239855 Ie widelOGs- 

Cumisteic Cov. Uj 262 Us 215, 222g 
Cr 37067 deo 50. 

Schneider v. Thompson, 58 F. (2d) 94, 96; 

Shapiro Bernstein & Co. v. V. elten, 47 Fed. Supp. 
648 ; 

Sheldon v. Mctro-Goldwyn Pictures Corp., et al., 
106 F. (2d) 45, 50, 309 U. S. 390, 397. 


Christian v. American Druggist Syndicate, 285 
Wedso9 (CC 2a 


Point IV. 


THE COURT DID NOT ERR IN SUSTAINING OBJEC- 
TIONS TO IMPROPER AND INCOMPETENT 
QUESTIONS ASKED HIRLIMAN. Page 93. 


(A) The Court Properly Sustained Objections to Argumen- 
tative and Improper Questions Propounded by Defend- 
ants to Harold Lloyd Whom They Called as Their 
Own Expert Witness and Stipulated They Would be 
Bound by His Testimony. Page 93, 


Harold Lloyd Corporation v. Witwer, 65 F. (2d) 
ieee 
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(B) The Court Properly Excluded Hirliman’s Proposed 
Testimony That Thirteen Years Prior to Trial, He Had 
Personally Purchased Reissue Rights in an Old SILENT 
Lloyd Picture Entitled “Girl Shy.” Such Testimony 
Was Incompetent for All Purposes; It Did Not Con- 
tradict Lloyd, and It Could Not Establish the Value of 
Reissue Rights in a TALKING Picture in 1945. Page 
96. 


Point V. 

DEFENDANT UNIVERSAL’S ATTEMPT TO INVOKE 
THE DOCTRINES OF LACHES AND ESTOPPEL 
FOR THE FIRST TIME ON APPEAL MUST FAIL. 
Page 99. 


(A) The Evidence Shows No Laches and in No Event Is 
the Doctrine Applicable to an Action at Law for Dam- 
ages. Page 99. 

Ferryboatman’s Union of Calif. v. Northwestern 
Pac. R. Co., 84 F. (2d) 773 (C. C. A.9); 
Peon 2 ines 958020) 427 (C. C. A. 9); 
Haas v. Leo Feist, Inc., 234 Fed. 105. 
(B) No Issue of Equitable Estoppel Was Presented in the 
' Trial Court or Is Substantiated by the Record. Page 
102. 
Point VI. 

APPELLANT BRUCKMAN IS A JOINT TORT FEASOR 
JOINTLY LIABLE AS A CONTRIBUTORY IN- 
FRINGER FOR ALL DAMAGES SUSTAINED 
THROUGH INFRINGEMENT UPON PLAINTIFF'S 
COPYRIGHT. Page 105. 


Cain v. Universal Pictures Co., 47 Fed. Supp. 


Ors: 
nomic Wine S00. S. P, O. 625 (DCS 
fee NY) 


Gross v. Van Dyke Gravure Co., 230 Fed. 412, 
tO eo (2d C. C, A); 

American Telephone v. Radio Audio, 281 Fed. 
200, 203; 

Towle uv. Ross, 23 Fed. Epp 125 (De CrO@rey: 
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POINT I. 


Plaintiff's Motion Picture ‘“Movie Crazy” Is a “Dra- 
matic Work” Protectible Under Sub. (d), Sec- 
tion 1, of the Copyright Act. 


Appellant Bruckman contends that “plaintiff’s photoplay 
as a whole is not within the provisions of sub. (d) of 
Section 1” (App. Bruckman’s Op. Br. pp. 58-60) and that 
“plaintiffs comedy is not within the provisions of sub. 
(d) of Section 1 because while it is entertainment it is 
not dramatic composition.” (App. Bruckman’s Op. Br. 
pp. 47-49.) Appellant Bruckman is in error. 


The same contention was made in Vitaphone Corp. v. 
Hutchinson, 19 Fed. Supp. 359, where the defendants 
contended that motion pictures consisting of only one or 
two reels of “slapstick comedy” were not copyrightable 
under Section 1(b) of the Copyright Act, but the Court 
stated at page 360: 


“The defendants contend that these motion pictures 
are not within the Copyright Law. I do not think 
there is much merit to this contention. All of the 
pictures are what are known in the trade as ‘shorts’— 
that is, they run for periods from ten to twenty 
minutes, and are used as fill-ins between the feature 
pictures, news reels, and other pictures on the pro- 
gram. The subjects are comedy, and while they are 
of the ‘slapstick’ type, they, nevertheless, have a 
story to them. 


“In the instant case, the reduction of the story, 
such as it is, to a motion picture is a dramatizariom 
of the work. I, therefore, find and rule that the 
copyrighted pictures in question are within the mean- 
ing and terms of the Copyright Act.” 


ee 


18 Corpus Juris Secundum 233: 

“Motion picture photoplays are dramatic works 
within the statute and are within the meaning of the 
words ‘any transcription or record thereof’ giving the 
owner of a copyrighted drama the exclusive right to 
make transcriptions or records for exhibition. They 
may be infringed by the multiplication or sale of 
copies or by unlicensed exhibition or by other motion 
pictures making use of parallel situations.” (Citing 
Tiffany Prodtictiows v. Dewing, 50 F. (2d) 911; 
Metro-Goldwyn-Mayer Dist. Corp. v. Bijou Theater, 
59 F. (2d) 70; Hutchinson Amusement Co. v. Vita- 
phone, 93 F. (2d) 176.) 


See also: 
Walem.ceraper Bi0s. 222 5.55, 32 S. Ci, 55, 
Some, Ed 92; 


Patterson v. Century Productions, Inc., 19 Fed. 
Supp. 30; affirmed 93 F. (2d) 489; Cert. Den. 
JOcsUwomooow jo sect. 759, 82 L. Ed, 1114 


Herbert A. Howell, formerly Assistant Registrar of 
Copyrights, in his book on “Copyright Law” published in 
1942, expressly states at page 23: 


“A photoplay in the literal sense is a play exhibited 
pictorially whether accompanied by dialogue in ‘sound’ 
or not; but it is not essential that it be based upon 
or reproduce an existing dramatic composition. . . . 
Many so-called ‘shorts,’ a little comedy subject used 
to fill in between the main features, are deemed photo- 
plays by virtue of the action displayed.” 
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Appellant Bruckman’s contention that “Movie Crazy” 
does not come within the protection of subdivision (d) 
of Section 1 and that “Movie Crazy” may “perhaps be 
regarded as a photograph or series of photographs” under 
subdivision (a) (App. Bruckman’s Op. Br. p. 60), is 
completely dissipated by the foregoing authorities ex- 
pressly holding a motion picture—even a “slapstick” 
comedy short—to be a dramatic work covered by subdivi- 
Sion ( d) sor Scemene ie 


*Excerpts from the Code of Federal Regulations are apparently 
printed at pages 4-5 of the Appendix to appellant Bruckman’s 
brief for the purpose of implying that the regulations of the Copy- 
right Office exclude “motion picture shows” from the category of 
“dramatic compositions.” Of course the reason the Copyright Of- 
fice does not permit classification of a “motion picture show” as 
a dramatic or dramatico-musical composition is that Section 5 
specifies thirteen classes of applications for registration, of which 
classification ‘“(d)” is “dramatic or dramatico-musical composi- 
tions’; classification “(1)” is “motion picture photoplays,’ and 
classification “(m)” is ‘‘motion pictures other than photoplays.” 


As stated in Tiffany v. Dewing, 50 F. (2d) 911: 


“There would seem to be no escape from the conclusion that 
plaintiffs are nevertheless entitled to invoke the protection of 
Section 1 (d) on the ground that the ‘motion picture photo- 
play’ is a ‘dramatic work’ 

“To the contention that since Section 5 has separate classi- 
fications for dramatic or dramatico-musical compositions for 
motion picture photoplays, therefore Section 1 (d) is not to 
be interpreted as embracing the latter, it is sufficient to point 
out that the classification of Section 5 is merely for the con- 
venience of the Copyright Office and of applicants for copy- 
rights.” ae i 
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POINT Ii. 


Fifty-seven Consecutive Comedy Scenes Constituting 
One Thousand Consecutive Feet of Film and 
20% of Plaintiff’s Entire Feature Length Photo- 
play Is Protectible Under the Copyright Laws Be- 
cause It Constitutes a New, Novel and Original 
Combination of Characters, Scenes and Incidents 
Arranged in a New Pattern and Sequence. 


Both appellants strongly urge that the sequence in 
question is not protectible under the Copyright Laws be- 
cause it consists merely of isolated “gags,” “stage busi- 
> and “‘sleight-of-hand tricks” which con- 
stitute “grotesque, hobblehedoy” and which do not con- 
tain “a thread of consecutively related events.” (App. 
boccwmans Op, br. pp. 52, 56; App. Universal’s Op. Br. 
poe i 20, 21, 23, 33, 42, 48-53.) 


We submit that a bare inspection of the sequence in 
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ness,’ “clowning, 


3 


question answers appellant’s arguments. Furthermore, 
after hearing all of the evidence, the Trial Court found 
as a fact that 57 consecutive scenes (1000 continuous feet 
of film in the seventh and eighth reels consisting of ap- 
proximately 20% of plaintiff’s motion picture photoplay) 
had been “knowingly, wilfully and deliberately copied, 
misappropriated, and plagiarized by defendants,” “includ- 
ing characters, characterization, motivation, treatment, 
action and sequence of action.” [Finding VII, Tr. pp. 


34, 35.] 


The screen “continuities” produced by plaintiff and 
defendant each reflect 57 separate consecutively numbered 
scenes in substantially identical sequence which have been 
copied in almost every detail. [Compare Plaintiff’s Ex. 
3. copy of the continuity and dialogue of “So’s Your 
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Uncie,” Reel 4, pp. 1-9 incl., Scenes 1 to 57 inel., with 
Plaintiff's Ex. 5, continuity and dialogue of “Movie 
Crazy,” Reel 7, Scenes 22-25, pp. 6-8; Reel 8, Scenes 
1-57, pp. 1-10 incl. ] 


Defendant Universal attempts to minimize the piracy 
by summarizing the misappropriated material in ten lines. 
(App. Universal’s Op. Br. pp. 4-5.) Appellant Bruckman 
attempts to minimize the misappropriation by a reduction 
to thirty-three lines. (App. Bruckman’s Op. Br. pp. 
9-10.)* 


Neither appellant purports to find any similarity in 
characters, charterization, motivation, or treatment of the 
various scenes in the sequence, nor any ‘‘dramatic quality 
in the entire material misappropriated.” Yet appellant 
Bruckman reluctantly admits that “in Movie Crazy the 
routine is built around the idea of embarrassment to 
Harold” and “from beginning to end Harold is under a 
cloud, is embarrassed by the incidents that occur, and is 
in jeopardy of greater embarrassment of being thrown 
out.’ S@App. Beuckinans Op, BrepeiG.) = 


In both pictures, an elderly dowager has promised to 
help the young man in his professional career and the 
events at the dance not only prove embarrassing to the 


*Sixteen separate consecutive scenes (Scenes 15-30 Incl., Reel 8) 
in “Movie Crazy” are dismissed by appellant Bruckman in seven- 
teen words. Many scenes are not even referred to although copied 
verbatim (e. g., Scenes 50-56, Incl.). 


' **Isn’t there any embarrassment to Steve (the would-be play- 
wright) in defendant’s picture “So’s Your Uncie’? Isn’t Steve 
in danger of being thrown out because he gets into the magician’s 
coat by mistake and causes pandemonium on the dance floor in pre- 
cisely the same manner and by the same means and incidents in the 
same: succession .and. sequence as Harold, the would-be actor, in 
plaintiff’s picture? 


, 


young man but appear to be catastrophic to the aid he has 
been promised. In both pictures the young man is not 
expected at the dance by the young woman with whom 
he is in love. In both pictures she comes to the dance 
escorted by another young man who loves her and despises 
the hero. In both pictures the sequence at the night club 
ends with the hero and the girl confessing their love to 
each other. In both pictures the career of the young hero 
is not affected adversely by his confusion and embarrass- 
ment at the night club and eventually plaintiff’s actor gets 
his long-wanted contract to act and defendant’s playwright 
secures his long-wanted production for his play. 


Lloyd’s evidence was that “the whole sequence is natu- 
rally tied into the story; it is the heart of our story and 
without that particular sequence tied into it the story is 
certainly destroyed” [Tr. p. 147]; that the sequence is an 
“integral and essential part of the story and plot” of 
“Movie Crazy” and “plays a functional part in the de- 
velopment of the picture” and “is one of the funniest 
sequences I have ever had in any picture” [Tr. pp. 138- 
139]; that it was an “outstanding comedy sequence” in 
his career, and was “‘the little gold nugget that we searched 
for to make the picture.” [Tr. p. 141.] 


Neither appellant has the temerity to argue that the 
particular succession of 57 scenes (or in fact any two 
consecutive scenes) appearing in the plaintiff’s photoplay 
“Movie Crazy” was ever produced or appeared in any 
motion picture except plaintiff's own photoplay entitled 
“WELCOME DANGER” from which it was eliminated after 
the expenditure of from $75,000 to $80,000 [Tr. p. 144]; 
that ‘“‘more new material was added in order to adapt the 


sequence to ‘Movie Crazy’”’; it “took a great deal of time 
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to prepare it for this picture.” [Tr. p. 144.]/ Ung pregaa 
ing “Movie Crazy” the plaintiff expended $63,373.67 in 
the employment of eleven writers. [See Plaintiff’s Ex. 2, 
Tr. p. 174.] The total production cost of plaintiff’s pic- 
ture was $652,853.86 and it took 21 months to prepare 
and produce the picture, from October 13, 1930, until 
July 31, 1932. [Tr. p. 175.] The magician'seeGiiie = 
quence of 1000 feet in reels 7 and 8 was “probably the 
most expensive” of the sequences in the picture. [Tr. p. 


146.] 


If the initial cost of $75,000 to $80,000 incurred during 
the production of “WeELcoME DANGER”’ is added to 20% 
of the pro rata production cost of “MoviE Crazy,” to-wit: 
$125,000, the actual cost to the plaintiff-corporation of 
preparing and producing the misappropriated sequence was 
in excess of $200,000. 

This is the material which appellants claim can be 
pirated by them with impunity because they say it is 
“commonplace.” 


By a process of dissection appellants contend their 
evidence shows among other “sources” that a stage magi- 
cian once played in a vaudeville act “where things used to 
drop out of his coat” [Tr. p. 321] and that @@magie 
Chaplin once made a picture where he was an escaped 
convict and ‘“‘made a couple of passes as if he were a 
magician” in taking silverware out of another convict’s 
pocket. [Tr. pp. 321-322.] However, appellants do not 
contend that the scenes, incidents, or sequences misappro- 
priated by defendants ever previously appeared in the 
same combination, arrangement or form devised and cre- 
ated by Lloyd’s large staff of writers. [See Plaintiff’s 
lox. 2, Tr. p. 174. 


—oi—- 


The genius of Lloyd’s ten writers was in taking 
commonplace materials and weaving a new and original 
fabric, a different treatment, and an unusual combination 
of the common things. It is their uew combination and 
novel arrangement which is protectible under the law, and 
which the defendants have pirated. 


Appellant Bruckman himself conceded on the witness 
stand that prior to plaintiff’s production of “Movie 
Crazy” he had never seen “that particular combination”’ 
of scenes or incidents anywhere before [Tr. p. 94]; and 
that as far as he knew the “particular sequence of action” 
fess cmeinal |r, p. 95.) The law is clear that a 
new and original combination of incidents and events is 
protected by copyright. 

13 Corpus Juris 1146: 

“Originality in dealing with incidents familiar in 
life or fiction lies in the association and grouping of 
those mctdents in such a manner that the work under 
consideration presents a new conception or a novel 
arrangement of events. The copyright protects this 
element of originality and it ts an infringement to 
appropriate a novel combination of old or stock inci- 
dents and situations.” 


ame Oo Cleo) le i Rep, 116, the defendants 
contended that they were free to use ‘‘stock incidents” but 
the Court held the combination and association of incidents 
to be protectible, stating at page 117: 


“But the combination of these ordinary materials 
may nevertheless be original. . . . When it ap- 
peared that not merely one, two or three stock inci- 
dents had been used but a combination of stock inci- 
dents, every one of which had been taken from the 


plaintiff's book, it would be narrowing the law be- 
yond what was reasonable to say the plaintiff was 
not entitled to be protected.” 


In Dyniow v. Boltow, 11 F. (2d) 690 (2d5 aie ae 
the Appellate Court stated: 


“Tf the appropriation complained of is of the 
‘combination or series of dramatic events apart from 
the dialogue which makes up’ a particular scene, 
reference may be had to Daly v. Webster, 56 F. 483, 
4C. C. A. 10; Dam v. Kirk Co., 175 Fed. 9902) 99 
Cc. C. A. 392, 41 L. R. A. (CN. S.) 1OOZ 2G 
Cas. 1183; Chappell v. Fields, 210 F. 864, 12730 @ 
A. 448. And it will be quite plain that no mere plot 
or so-called theme was protected by these decisions. 
They assert the legal proposition that there may be 
dramatic compositions in the invention and arrange- 
ment of a series of events although the ‘dialogue 
(coincident with the events) is unimportant and as a 
work of art trivial’ (56 F. at p. 486) 45@a@ae ee 
1D) 


In Edwards & Deutsch v. Boorman, 15 F. (2d) 35, the 
Seventh Circuit Court of Appeals stated: 


“The materials used are all old and in the public 
domain, but the selection, the ordering, and arrange- 
ment are new and useful, and copyrightable. 

“In deciding the question of infringements, the 
first and most obvious thing to do is to compare the 
productions themselves. The copyrightable feature of 
appellant’s production being a particular plan, ar- 
rangement, and combination of materials, the identity 
of such plan, arrangement and combination of similar 
materials, found in appellee’s production, not only 
suggests, but establishes the claim of copying.” 


—_63— 
See also: 


Sheldon v. Metro-Goldwyn-Mayer Pictures Corp., 
81 F. (2d) 49, 53, 54; 


Italian Book Co. v. Rossi, 27 F. (2d) 1014; 


National Institute v. Nutt, 28 F. (2d) 132, 134, 
ammmed 3) Fy (2d): 236. 


Defendants cannot break down and dissect the out- 
standing sequence in plaintiff’s picture for the purpose 
of persuading this Court that the sequence as a whole is 
in the public domain. (See Point II B, post, pp. 36-43.) 
There is no suggestion in the evidence that anyone other 
than plaintiffs’ writers ever wrote or produced a similar 
sequence with similar “arrangements,” “adornment,” 
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“trimming,” or sequence of incidents or action. Even one 
reel of slapstick comedy which is not related or integrated 
into a feature length motion picture is protectible by 
copyright. (Vitaphone Corp. v. Hutchinson, 19 Fed. 
Supp. 359 at 360.) One thousand to 1500 feet of wild 
animal pictures is protected by copyright. (Patterson v. 
Century Productions Inc., 19 Fed. Supp. 30, affirmed 93 
F. (2d) 489 (2d C. C. A.). Animated cartoons are pro- 
tected by copyright. (Corcoran v. Montgomery Ward, 
We ete Z2d572 4 9th CC A), So-called “comics” stich 
as “Ture Bat MAN” are protected. (Detective Comics 
Inc. v. Fox Pub., 46 Fed. Supp. 872; Detective Comics 
Inc. v. Bruns Publications, Inc., 111 F. (2d) 432.) A 
single cartoon character is protected. (Fleischer Studios 
Ime. v. Freundlich Inc., 5 Fed. Supp. 808, affirmed 73 F. 
eo aC) C A.) Cert. Den. 294 U. S717, 55 
Seeiwoloe, 79 L. Edel2zZ0. 
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(A) MISAPPROPRIATION AND COPYING OF A 
MAJOR SEQUENCE OF A FEATURE LENGTH 
MOTION PICTURE CONSTITUTES INFRINGE- 
MENT OF A “MATERIAL PORTION” AND A 
“SUBSTANTIAL PART” OF PLAINTIFF’S COPY- 
RIGHTED WORK. THE WHOLE NEED NOT BE 
TAKEN IN ORDER TO CONSTITUTE PIRACY. 


National Institute v. Nutt, 22 F. (2d) 132 at 133: 


“To constitute an invasion of copyright it is not 
necessary that the whole of a work should be copied, 
nor even a large portion of it in form or substance, 
but that, if so much is taken that the value of the 
original is sensibly diminished, or the labors of the 
original author are substantially, to an injurious ex- 
tent, appropriated by another, that is sufficient to 
constitute an infringement.” (Quoting West Publish- 
ng Company v. Thompson, 169 Fed. 833, at p. 854.) 


Awsehl v Puritan (8th C. C. A.), 61 F. (2d) TaiG@ene 
Den. 287 Ul. 5. 666, 53 S. Ct. 224, 77 ey Edy 37s 


“A copy of a ‘substantial part’ constitutes an in- 
fringement. It is not necessary that the whole com- 
position be rifled. Parris v. Hexamer, supra; Mer- 
riam Co. v. United Dictionary Co., 146 Fed. 354 
(C. C. A. 7th) (affir’d 208 U. S. 260, 28 S) Crgzene 
Spanger Lithog. Co. v. Falk, 59 Fed. 707 (GaG@aes 
2d); Meccano v. Wagner, 234 Fed. 912 (D.C. S. D. 
Ohio).” 


Fendler v. Morosco, 253 N. Y. 281: 


“A part, however small, of a work which is appro- 
priated is material where the result of the appropria- 
tion is the suggestion or impression of similarity or 
identity. (See West v. Francis, 5 B. & Ald. 737; 
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Hamjstaengimy, Boames & Co., Lid. (1895), A. C. 20; 
Boosey v. Empire Music Co. Inc., 224 Fed. Rep. 646; 
Chicago Record-Herald Co. v. Tribune Assn., 275 
ied. inep, 797, 


Harms v. Cohen, 279 Fed. 276: 


“That the playing consisted of short excerpts is no 
defense. (Folsom v. Marsh, 2 Story 100, Fed. Cas. 
No. 4, 901; Daily 7. Pater, Fed. Cas. No. 3, 552: 
Hem uv. Havis (C. C.), 175 Fed. 875, affirmed 183 
Fed. 107, 105 C. C. A. 399; Boosey v. Empire Music 
Com bmc.), 224 Fed. 646.)” 


Chicago Record-Herald Co. v. Tribune Assn., 275 Fed. 
7o7 at 799: 


“Any unauthorized use, copy or appropriation is 
not to be neutralized on the plea that ‘it was such a 
little one. 


See also: 
Sheldon v, Metro-Goldwyn-Mayer (2d C. C. A.), 
81 F. (2d) 49; 
De Acosta v. Browme( 2d C. C. A.), 146 F, (2d) 
pv opecemmcnwocs U7 >. 862, 65 S. Ct, 1198. 


King Features Syndicate v. Fleischer (2d C. C. 
reco) Bedaocor, 


iaoauade, Peterson (2d C. C. A.), 34 U.S. P.O. 
305, 91 F. (2d) 998; 


Aull v. Whalen, 220 Fed. 359. 
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(B) PURPORTED DISSIMILARITIES, CH ANGES, 
OMISSIONS, ADDITIONS, AND VARIATIONS 
MADE BY DEFENDANTS WILL NOT EXCUSE, 
EXONERATE, OR EXCULPATE DELIBERATE IN- 
FRINGEMENT. 


Confronted with uncontradicted evidence that Univer- 
sal’s writer Bruckmian and Universal’s producer Yar- 
brough deliberately copied and misappropriated 20% of 
plaintiff's motion picture “Movie Crazy” [see Finding 
VII, Tr. pp. 34, 95-96], appellants nevertheless claim 
exoneration because this outstanding sequence was color- 
ably imitated by defendants “with different locale, differ- 
ent actors, different characters, different dialogues and 
different costumes” which defendants contend were used 
by them “to a different purpose.” (App. Bruckman’s Op. 
Bip. 70.) 


Of course the common purpose in both plaintiff’s and 
defendants’ picture was comedy, and any observer will see 
substantially the same sequence of incidents and emotions 
portrayed on the screen and will feel the same emotional 
reaction himself as the comedy sequence reaches its com- 
mon climax in both pictures. 


How could defendants in 1943 possibly infringe upon 
a motion picture photoplay made ten years earlier unless 
they used “different actors’ and ‘“‘different costumes”? 
The only difference in locale is that one is a hotel night 
club and the other is apparently a night club not located 
in a hotel. Such colorable differences cannot serve to 
exculpate defendant’s piracy. 


In Boosey v. Empire Music Co., 224 Fed. 646 at 647, 
there was only one phrase common to two musical com- 
positions which the Court found were otherwise “consider- 


a 


ably different both in theme and execution.” Yet the 
Court granted an injunction upon the ground that the 
plaintiff’s copyright had been infringed in only one par- 
ticular, as to which the Court found “marked similarity.” 
The Court stated at page 647: 


“The composition which plaintiffs own is of a 
dignified character, has been sung by a distinguished 
singer, and has as its basic theme a living person 
standing on the grave of his dead loved one and 
hearing her voice. The composition owned by de- 
fendant is in syncopated time (familiarly known as 
ragtime), has been sung by a master of that art, and 
expresses the desire of a negro to go back to his old 
home in Tennessee. The two compositions are con- 
siderably different, both in theme and execution, ex- 
cept as to this phrase, ‘I hear you calling me,’ and, 
as to that, there is a marked similarity. . . . The 
‘T hear you calling me’ has the kind of sentiment in 
both cases that causes the audiences to listen, applaud, 
and buy copies in the corridor on the way out of the 
theater.” 


As stated by the Court in Pellegrim v. Allegrim, 2 F. 
(2d) 610: 
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There may be any number of differences 
between the two and yet the finding (of infringement ) 
be unhesitatingly made.” 


The fact that defendants may have added or changed 
plaintiff's precise mode of expression is not a defense: 


Natt v. National Imstitute, 31 F. (2d) 236 (2d C. 
GA.): 


“Copying is not confined to a literal representation 
but includes various modes in which the matter of 
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any publication may be adopted, imitated or trans- 
ferred with more or less colorable alteration.” 


King Features Syndicate v. Fleischer, 299 Fed. 533 
(AOU (Ie 

The disguise of a source from which the material 

was derived does not defeat the protection of a copy- 

right nor does taking a part of the work constitute 

an evasion of the copyright. . . . We do not think 

it avoids the infringement of the copyright to take 

the substance or idea and produce it through a dif- 
ferent medium. = 

In Fleischer Studios Inc. v. Freundlich Inc., 73 F. (2d) 

276, the Court said the test of infringement is whether 

the infringing work is “recognizable by an ordinary ob- 

server as having been taken from the copyright source. 

Such is an infringement. . . . Slight difference and 

variations will not serve as a defense.” (Cert. Den. 294 


WS, 717, SS SC ko, 7 I eal, 2720). 
See also: 


Daly uv. Patter, 6 Fed. Cas. 3552; 


Dam v. Kirk LaShelle, 166 Fed. 589, affirmed 175 
Mech Qe (261. Be 


Maurel v. Snuth, 220 Fed. 195; 
Sheldon v. Metro-Goldwyn-Mayer, 81 F. (2d) 49; 


Barsha v. Metro-Goldwyn-Mavyer, 32 Cal. App. 
(2d) 5556) 562: 
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(C) PUBLIC DOMAIN IS NOT A DEFENSE WHERE 
THE PRECISE COMBINATION AND ARRANGE- 
MENT OF 57 SCENES IN CONSECUTIVE SE- 
QUENCE NEVER PREVIOUSLY EXISTED IN 
THE SAME FORM AND COMBINATION AS 
THAT CREATED AND DEVISED BY PLAIN- 
TIFFS WRITERS. IN NO EVENT WOULD DE- 
FENDANT HAVE ANY RIGHT TO COPY SLAV- 
ISHLY FROM PLAINTIFF’S WORK. 


Both appellants argue that no copyright can protect 
such common materials as magician’s slight-of-hand per- 
formances, dancing, changing clothes, etc., regardless of 
any new or novel use, combination or arrangement of the 
old materials. Under the heading of “public domain” ap- 
pellant Bruckman claims that many “ideas” in Lloyd’s pic- 
ture were “commonplace” because “the idea of changing 
clothes goes back to Aesop’s Fable “The Wolf In Sheep’s 
lormime. = sattd the idea of conjuring . . . is fami- 
‘liar to readers of Arabian Nights,’ ” 
Cpebr p, 17.) 


Bruckman himself testified however, that as far as he 
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knew getting into a magician’s coat by mistake was orig- 
inal with Lloyd [Tr. p. 95] and even his resourceful 
counsel does not claim that anything remotely resembling 
the “magician’s coat sequence” of “Movie Crazy” had 


its counterpart, source, or origin, in Aesop’s Fables or the 
Arabian Nights. 


Likewise “magician’s acts” may have been witnessed 
on the vaudeville stage and elsewhere by Bruckman but 
he frankly admitted on the witness stand that ‘‘the particu- 
lar combination of gags with the particular sequence of 
action as finally depicted on the screen of Movie Crazy” 
was, as far as he knew, “original.” [Tr. p. 95.] 
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Since Bruckman does not contend that he himself orig- 
inated the novel sequence copied by Universal or even that 
he did any original work or research in connection there- 
with, the argument of his counsel relating to isolated 
magician’s acts, incidents or gags, previously known to 
magicians or others, becomes immaterial. 


The law is well settled that “slavish copying” of a new 
and original combination of old materials cannot be justi- 
fied by a defense of public domain. The latter is avail- 
able only when the subsequent use of the old materials 
is the sole result of independent research and original 
compilation or combination by the subsequent user. 


In Fisher v. Dillingham, 298 Fed. 145, the defendants 
contended that the identical material which the plaintiff 
claimed had been taken from him was in the public domain 
and that therefore it was (1) not copyrightable and that 
(2) public domain was an absolute defense. Judge 
Learned Hand held both contentions untenable, stating at 
page 146: 

‘‘Any subsequent person is, of course, free to use 
all the works in the public domain as sources for 
his compositions. No later work, though original, 
can take that from him. But there is no reason in 
justice or law why he should not be compelled to 
resort to the earlier works themselves, or why he should 
be free to use the composition of another, who himself 
has not borrowed. If he claims the rights of the 
public, let him use them; he picks the brains of the 
copyright owner as much, whether his original com- 
position be old or new. The defendants’ concern lest 
the public should be shut off from the use of works 
in the public domain is therefore illusory; no one sug- 
gests it. That domain is open to all who tread it; 
not to those who invade the closes of others.” 
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The Second Circuit Court of Appeals more recently 
disposed of similar contentions urged in connection with 
an infringement of the copyright upon “Superman” comics 
stating : 


In Detective Comics, Inc. v. Bruns Publications, Ine. 
I I 2 


111 F. (2d) 432: 


“Defendants attempt to avoid the copyright by the 
old argument that various attributes of ‘Superman’ 
find prototypes or analogues among the heroes of 
literature and mythology. But if the author of 
‘Superman’ has portrayed a comic Hercules, yet if 
his production involves more than the presentation of 
eeocmeraletype, Memmayecopaieht it and say of it: 
‘A poor thing but mine own.’ Perhaps the periodicals 
of the complainant are foolish rather than comic, 
but they embody an original arrangement of incei- 
dents and a pictorial and literary form which pre- 
clude the contention that Bruns was not copying the 
antics of ’Superman’ protrayed in ‘Action Comics.’ 
We think it plain that the defendants have used more 
than general types and ideas and have appropriated 
the pictorial and literary details embodied in the com- 
plainant’s copyrights. 


“We have repeatedly held that, irrespective of the 
sources from which the author of a work may derive 
the material which he uses, a picture or writing which 
is his own production cannot be copied. The prior 
art is only relevant as bearing on the question whether 
aw alleged infringer has copied the author or has 
taken his material directly from the prior art (Shel- 
don v. Metro-Goldwyn Pictures Corporation, 2 Cir. 
ler (2d) 49, 53). 


“So far as the pictorial representations and verbal 
descriptions of ‘Superman’ are not a mere delineation 
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of a benevolent Hercules, but embody an arrangement 
of incidents and literary expressions original with the 
author, they are proper subjects of copyright and 
susceptible of infringement because of the monopoly 
afforded by the Act.” 


See, also: 
Stodart v. Mutual Film Corp., 249 Fed. 507: 


“Tle defendants have copied the plaintiff’s copy- 
right much more nearly than that which resembles 
anything which is in the public domain. A man 
may take an old story and work-it over, and if an- 
other copies not only what is old but what the author 
has added to it when he worked it up, the copyright 
is infringed.” (Aff’d 249 Fed. 513.) 


See, also: 


Holmes v. Hearst, 174 U.S. 82 at p. 86, 195Suee 
606, 43 L. Ed. 904; 

Harifieldev. PRetersome(2d C. C. A.), 34a mare 
©, 305, 91 F. (2d) 99s: 


Since ‘defendants cite English cases throughout their 
briefs we would like to refer to three modern English 
cases which also hold that public domain is no defense 
where it is the new combination of old material which 
has been copied. In Graves v. Pocket Publications, Ltd., 
54 T. L. R. 952, reported by E. J. MacGillivray in his 
collection of (English) Copyright Cases 1938, the plain- 
tiff’s copyrighted work consisted of a collection of facts 
relating to 26 professions and the average earnings there- 
in. It was contended on behalf of the defendants that 
there was no infringement in taking from a book of this 
description “a few figures purporting to be based on as- 
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certainable facts provided that no part of the language 
was taken.” Nevertheless the court held that a single page 
printed by the defendants constituted an infringement of 
plaintiff’s copyright upon a 300-page book containing 
60 chapters. 


Likewise in Oliver 7. Dickens, decided July 2, 1936, in 
Chancery, reported at page 53 in MacGillivray’s copy- 
right cases for 1936, the court held a collection of facts 
relating to mastiff dogs obviously combined materials in 
the public domain, but held a defendant liable for copy- 
right infringement who used in only one chapter of a later 
book some of the plaintiff's arrangement of the old mate- 
rials instead of going to common sources in the public 
domain, the court stating: 


“Of course, the plaintiff has not a monopoly in the 
history of the mastiff, nor in the allusions in litera- 
ture or records in stone to dogs of that breed, nor 
in the facts relating to the pedigrees of modern 
mastiff dogs or similar facts. But . . . another 
person writing a similar history has no right to use 
the material which the plaintiff has unearthed and 
chosen to illustrate and adorn his history 
without having herself gone to the trouble of he 
ing into the common sources and obtaining her sub- 
ject-matter from them. She has saved herself pains 
and labour by availing herself of the pains and labour 
of the plaintiff.” 


See, also, Holland v. Vivian Van Damm Productions, 
Ltd., decided December 7, 1936, in Chancery reported in 
MacGillivray’s Copyrighted Cases 1936 where a_ ballet 
was held to have infringed an Oscar Wilde story although 
the defendants contended that merely “common stock 
incidents” had been used. (MacGillivray, p. 74.) 
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For further application of the same principle in the 


United States, see, also: 


Sheldon v. Metro-Goldwyn-Pictures Corp., 81 F. 
(2d) 40s. 


Italian Book Co. v. Rossi, 27 F. (2d) 1014; 


National Insitiute v. Nuti, 28 F. (2d) 132, 134 
eneecoloe fe (yal) 2016, 


(D) THE SEQUENCE OF SCENES MISAPPRO- 
PRIATED BY DEFENDANTS DOES NOT CONSIST 
MERELY OF ISOLATED “GAGS” AND PIECES OF 
“STAGE BUSINESS” NOR MERE “COMIC ACCRE- 
TION.” DEFENDANTS’ ATTEMPT TO “BRAND” 
OR “LABEL” PLAINTIFF’S SEQUENCE IS EX- 
TREMELY MISLEADING. 


Throughout the briefs filed by both appellants appears 
their reiterated contention that “gags” and “stage busi- 
ness” are not protected by copyright and that appellants 
have misappropriated nothing more. This is a very 
shrewd attempt to confuse the court by misleading termi- 
nology, which has been used in a number of different 
ways by various courts in an entirely different sense and 
connotation. 


So far as the expression “stage business” is concerned, 
there can be no possible misunderstanding. Stage busi- 
ness consists of gestures or mechanical movements upon 
the stage which consist of mere details in acting or 
staging. Such details are so minor in nature that not 
infrequently they are entirely omitted from a manuscript 
of a play and are left to the discretion of the actor or 
stage director (See Webster’s Collegiate Dictionary, p. 
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137, defining “business” in the theater as “the details in 
acting or in staging a play usually left to the discretion of 


actors or directors.” ) 


We have no dispute whatever with the decisions holding 
“stage business” not to be protected by copyright: lighting 
a cigarette, moving a chair, jiggling a telephone, chang- 
ime wcl@ties, cites oleh pieces Of Stage business” are not 
ordinarily capable of monopoly, yet it has been judicially 
stated that “a nod, a movement of the hand, a pause” 
might be so combined with a series of events as to 
become protectible. See Sheldon v. Metro-Goldwyn-Pic- 
tures, 81 F. (2d) 49, where Judge Learned Hand stated 
at page 56: 


“Speech is only a small part of a dramatist’s means 
of expression; he draws on all the arts and compounds 
his play from words and gestures and scenery and 
costume and from the very looks of the actors them- 
selves. Again and again a play may lapse into pan- 
tomime at its most poignant and significant moments; 
a nod, a movement of the hand, a pause, may tell the 
audience more than words could tell. To be sure, 
not all this is always copyrighted, though there ts no 
reason why it may not be, for those decisions do 
not forbid which hold that mere scenic tricks will 
not be protected. (Serrano wv. Jefferson (C. C.), 33 
F, 347; Barnes v. Miner (C. C.), 122 F. 480; Bloom 
Cras v. Nevo (C. C.), 125 F. 977.) The play is the 
sequence of the confluents of all these means, bound 
together in an inseparable unity; it may often be most 
effectively pirated by leaving out the speech, for which 
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a substitute can be found, which keeps the whole 
dramatic meaning.”* 


Judge Learned Hand thus distinguishes some of the 
very cases relied on by appellants (Barnes v. Minor is 
quoted at page 51 of appellant Universal’s opening brief 
and is likewise cited, together with Bloom v. Nixon, on 
page 57 of appellant Bruckman’s Opening Brief).** 


We now fully realize that appellants’ very astute coun- 
sel at the trial repeatedly asked questions of their own 
witnesses Hirliman, Bruckman and Adler incorporating 
the phrase ‘stage business” in an entirely different sense 
than that which has heretofore been used in decided cases, 
and for the purpose of disguising and attempting to 
“label” the material pirated. 


Plaintiff's witnesses, however, at no time described the 
sequence of 57 scenes misappropriated by defendants as 
consisting of “stage business” and although every stage 
play and every moving picture necessarily contains minor 


*The same distinction is noted by Weil On Copyright Law, 
Secs. 185, 186, quoted in Harold Lloyd Corporation v. Witwer, 65 
F. (2d) 1, where the well-known text-writer describes what is 
meant by a dramatic composition as follows: 


“It may be the creation or representation of a single trans- 
action but if must repeat or muimic some action, speech, emo- 
tion, passion or character, real or imaginary. When it does, 
it is the ideas thus expressed which become the subject of 
copyright. . . . The merely mechanical movements by 
which effects are produced on the stage are not subjects of 
copyright where they convey no ideas whose arrangement 
makes up a dramatic composition.” 


**What has heretofore been accepted as within judicial meaning 
of “stage business” is well illustrated in Bloom v. Nixon, 125 Fed. 
977, where according to appellant Bruckman, “stage business” con- 
sisted of “making one of the audience uncomfortable by singling 
him out and singing to him.” (App. Bruckman’s Op. Br. p. 57.) 
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details of acting which can properly be described as stage 
business, it is the whole original combination of 57 
consecutive scenes including character, dialogue and action 
with which we are here concerned. [See Finding of 
Fact VII, Tr. p. 34, and Point II, supra, pp. 27-44. ] 


Other favorite phrases repeatedly used by appellants— 
and with as little accuracy—are ‘“‘comedy routine,” and 


“comedy accretion.” 


“Routine” is defined in Funk & Wagnall’s Dictionary 
of the English Language at page 2139 as follows: 
“A detailed method of procedure regularly fol- 


lowed; a prescribed course of action gone through day 
after day or at regularly recurring periods.” 


To describe 57 consecutive scenes slavishly copied 
from a motion picture photoplay consisting of an admit- 
tedly original sequence containing incidents arranged in 
an admittedly new combination which admittedly had never 
been used prior to plaintiff’s use, is hardly to be charac- 
terized as a “procedure regularly followed” or a “pre- 
scribed course of action gone through day after day.” 


Likewise, if 57 comedy scenes in sequence are to be 
termed mere “comic accretion” there is no reason why the 
entire ten-reel comedy should not be similarly character- 
ized. An isolated single comedy scene may perhaps be 
considered ‘“‘comic accretion” in a dramatic play or book; 
but 57 consecutive scenes constituting a major sequence 
in a photoplay which is itself a comedy, can hardly be 
classified as mere “comedy accretion.” 


Appellants likewise attempt to confuse this Court by 
reference to decisions holding “sleight-of-hand perform- 
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because ‘“‘so far as the words of the two are concerned 


it is not denied that the similarities are of the most trifling 
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description,” and “the true construction of the act is that 


the subject matter . . . protected is something which 
is capable of being printed and published.” (1 K. B. 
Div. 830.) 


In Karno v. Pathe Freres (1908), 99 L. TaRea as 
114, the court followed the same rule that under the old 
English statutes as they then existed no infringement 
could be found where there were “no written words” 
which the actors spoke or were capable of being reduced 
to writing. 

At page 118 the court stated: 

“Tf indeed it could be shown that in the present case 
there are words capable of being printed or pub- 
lished as a literary piece, then I think it might be 
held that the cinematographic reproduction is a rep- 
resentation of a substantial part of the whole piece 
though of course no words are reproduced and Tate 


v. Fullbrook might on that ground be distinguish- 
able on the facts.” 


In 1911, however, a new Copyright Act was passed for 
the express purpose, among others, of affording protection 
to British playwrights which had not theretofore been 
granted. The new Act was the Copyright Act of 1911 
(ligand) 2 Geox 5) e346) end aim Scationm Sao 2 it pro- 
vided : 


“For the purposes of this Act ‘copyright’ means 
the right to produce or reproduce the work 
to perform the work . . . and shall include the 
sole right 
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(d) In the case of a . . . dramatic work to 
make any, . . . cinematograph film or other con- 
trivance by means of which the work may be mechan- 
ically performed . . . And to authorize any such 
acts as aforesaid.” 


In substance the new statute provides for the same 


protection offered by our Copyright Act of 1909. 


In Falcon v. Famous Players Film Corp., 2 K. B. 474, 
the English Court of Appeals expressly held that such 
cases as Karno v. Pathe Freres were “no longer law” (See 
opinion of Scrutton, Lord Justice, 474, at p. 496): 


“In my view the wording of the act of 1911 was 
intended to enlarge the protection to authors, and to 
sweep away those decisions by which their rights had 
been limited, as against the makers of mechanical in- 
struments by which their works could be reproduced. 
The decision in Karno v. Pathe Freres is in my 
opinion no longer law, and the three American com- 
panies in this case are liable for having infringed 
the plaintiff’s performing right.” 


In view of this and many other current English deci- 
sions, we feel it was incumbent upon defendants to advise 
this Court that the early English decisions cited by them 
were decided under Copyright Acts no longer in force or 
effect and completely divergent from the later Copyright 
Act of 1911 as well as from the present United States 
Copyright Act of 1909, 


pee 


The importance of a particular sequence of scenes con- 
taining an original combination of “gags” has heretofore 
been commented on by this Court in Harold Lloyd Corp. 
v. Witwer, 65 F. (2d) 11, at page 16, where the Court 
said: 


“The testimony is that over 100,000 feet of film 
were taken in connection with the play, only 7,000 
feet of which was actually used. It is obvious from 
such a process that the purpose is not merely to du- 
plicate scenes in the story or to reproduce them; 
indeed the story is too general in its description for 
that, but to develop and produce scenes which would 
carry to the audience the general plan they had in 
mind. In the production of the gags there was evi- 
dently much rephotographing to get the exact es- 
quence essential to create a laugh in the audience. 
None of these gags and no such sequence is in the 
story. Consequently there was no effort to reproduce 
some such humorous situation in the story, but the 
purpose was to create a separate distinct sequence in 
the case of each gag to produce laughter on the part 
of the audience. It is not contended that these mat- 
ters were copied from the story; on the contrary, it 1s 
admitted that there is a large amount of original ma- 
terial in the play. There is nowhere any slavish 
copying of anything in the story of Rodney.” 


The true rule applicable alike in England and the 
United States today is that if there is “slavish copying” 
of a unique combination of old materials including gags, 
characters, scenes, and incidents, the Court will not sus- 
tain a technical defense of public domain. (See Point II 
(C), supra, pp. 39-44.) 
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(E) A MAJOR SEQUENCE OF 57 CONSECUTIVE 
SCENES DOES NOT CONSTITUTE A “SUB-SEC- 
TION OF PLOT” OR “SUBORDINATE SEQUENCE 
OF EVENTS” IN THE SENSE SUCH TERMS HAVE 
BEEN USED BY THE COURTS TO DESCRIBE 
GENERAL THEME OR A SINGLE ISOLATED 
SCENE. 


Appellant Universal implies (Op. Br. p. 53) that the 
sequence of 57 consecutive scenes, deliberately misappro- 
priated by defendants, falls within the phraseology of the 
opinion in Dymow v. Bolton, 11 F. (2d) 690, in which 
case the Court expressly said, “We don’t believe” there 


was copying. 


The term “subsection of a plot,” as used in that opinion, 
was synonymous with what most courts—and the Trial 
Court in the Dymow case—had described as general 
“theme’; and the Second Circuit Court of Appeals ex- 
pressly held in the Dyimow case that the two plays had in 
common only an “incomplete skeleton” with “no sugges- 
tion” of similarity in even the most general features of 
background. One plot was “‘almost wholly” about ‘“Jew- 
ish society engaged in the cloak and suit industry’; the 
other play was about theatrical and “movie life” with “no 
suggestion of either Jewish social life, or a Jewish busi- 
ness background.” The test, as cited by the Court, was 
not whether the two plays had an “incomplete skeleton” 
(or theme) but whether “the flesh and blood, the inci- 
dental, yet essential, adornment and trimming” were the 
ee wmmeulege (2d) 692.) The Trial Court had stated 
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that “perhaps unconsciously defendant took the theme” 
(11 F. (2d) 690); the reviewing Court held the general 
pattern insufficient; that the test was “ordinary observa- 
tion” and that “it requires dissection rather than observa- 
tion to discern any resemblances here.” (11 F. (2d) 692.) 


The Dymow case is not in point for appellants. Ordi- 
nary observation shows immediate and spontaneous recog- 
nition in the case at bar that defendants copied 57 consecu- 
tive scenes in the same novel arrangement, combination 
and sequence. That this constitutes infringement of copy- 
right, the Second Court of Appeals expressly reaffirmed in 
the Dymow case, stating (11 F. (2d) 690): 


“Tf the appropriation complained of is of the ‘com- 
bination or series of dramatic events apart from the 
dialogue which makes up’ a particular scene, refer- 
ence may be had to Daly v. Webster, 56 F. 483, 4 
C. C. A. 10; Dawyv. Kirk Co., 175 F. 902, 99x 
A, 392, 41 L. R. A. (N. 5.) 1002, 20 Animes 
1173; Chappel v. Fields, 210 F. 864, 127 C. C. A. 
448. And it will be quite plain that no mere plot or 
so-called theme was protected by these decisions. They 
assert the legal proposition that there may be dra- 
matic composition in the invention and arrangement 
of a series of events although the ‘dialogue (coinci- 
dent with the events) is unimportant and as a work 


of art trivial.’ (56 F. at page 486, 4 C CARRea 


It is also important to note the emphasis with which 
Judge Hough treats the findings of fact in Dam v. Kirk 
LaShelle Co., 175 Fed. at p. 907, that the defendant had 
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“deliberately appropriated” the plaintiff's material (see 11 
F. (2d) 690); which is what the defendants concede they 


did in the instant case. 


Nichols v. Universal Pictures C orporation, 45 F. (2d) 
119, cited in support of the same proposition, is likewise 
not in point for appellants. It also was a case in which 
general theme or plot was similar, but all the details, 
“the flesh and blood, the incidental, yet essential adorn- 
ment and trimming” was different. The Nichols case is 
not applicable where 57 consecutive scenes have been 
“slavishly” copied. As stated by this Court in Harold 
Lloyd Corporation v. Witwer, 65 F. (2d) at p. 16: 

“The question of infringement is narrowed to 
whether . . . there was an intentional or unin- 
tentional appropriation of incidents and sequences 
and scenes.” 


Appellant Universal (Op. Br. p. 50) and appellant 
Bruckman (Op. Br. pp. 38-44), both argue that the deci- 
sion in Harold Lloyd Corporation v. Witwer, 65 F. (2d) 
1, is “peculiarly applicable” and “squarely in point’’; pri- 
marily because of certain phraseology quoted by both ap- 
pellants and hereinafter set forth. The paragraph is 
fairly quoted by appellant Bruckman (Op. Br. p. 42), 
and unfairly quoted by appellant Universal [Op. Br. 
Appendix p. 6]. We quote the paragraph upon which 
appellants rely (65 F. (2d) 1, p. 27): 

“The only thing in the play approximating a dupli- 
cation of a scene in the story is that in which the 
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hero argues with the coach in reference to participat- 
ing the final plays of the football game. In each 
case there is an argument, but the scene, considered 
independent from the story and the play merely as a 
scene or a subordinate sequence of events, is utterly 
commonplace and incapable of copyright monopoly. 
It is immaterial, therefore, whether or not there is 
Copying. "Creee7 os) 


It is apparent from a bare reading of the opinion that 
this Court used the term “‘subordinate sequence of events” 
as synonymous with the term “scene” and not in any 
way as the equivalent of fifty-seven consecutive scenes 
“slavishly copied” by appellant. As stated by this Court 
Gb Aa) ae ee 


“Rach case must be determined on its own facts.” 


So far as the Court’s discussion can be deemed appli- 
cable to the peculiar facts of the instant case, Harold 
Lloyd Corporation v. Witwer is of no help to appellants. 
The basis of that decision was as follows: 

(1) “There is no such similarity as would impress 
the ordinary observer.” (65 F. (2d) at p. 28.) 

(2) “We are of the opinion that such similarities 
as exist . . . are such as require analysis and 
critical comparison in order to manifest themselves.” 
(Goel (2deate pes) 

(3) “It is clear that there is no such similarity as 


overcomes the positive testimony that there was in 
fact no copying. (65 Pan 2d eatepeccs 
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In the instant case the testimony of defendants them- 
selves showed deliberate copying; the similarities require 
no analysis or critical comparison to manifest themselves ; 
they impress the “ordinary observer” immediately and 
spontaneously with their exact duplication and reproduction 


of plaintiff’s sequence of scenes. 


If, as appellants claim, Harold Lloyd Corporation v. 
Witwer “controls” the case at bar, it compels a decision 
for plaintiff here. We respectfully refer this Court to 
the tests laid down by this Court in that case: 


A. “The primary question is whether these simi- 
larities resulted from copying the story.” (65 F. 
(2d) 1, at p. 4.) 


B. “. . . The question of infringement is nar- 
rowed to whether or not in the subsequent develop- 
ment of the play there was an intentional or unin- 
tentional appropriation of incidents and sequence 
AnGeseencsue a (oo Ho(2d) 1, at p. 10.) 


Applying the tests stated above, and the “standard of 
the ordinary observer” to the instant case, we submit that 
we have here a concession of copying by the defendants 
themselves and the literal slavish duplication of 57 con- 
secutive scenes which cannot, under any circumstances, be 
properly designated as a “subordinate sequence” in the 
sense in which this Court used and applied that term to 


a single scene in the Witwer case. 
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POINT III. 


Where Plaintiff Pleads and Proves Actual Damages 
by Deliberate Widespread Infringments, the 
Courts Will Not Require Precise Mathematical 
Computation but Will Award a Fair and Rea- 
sonable Amount Consistent With the Evidence 
Both Expert and Otherwise. A Deliberate In- 
fringer Cannot Rely Upon Uncertainty in 
Amount of Damages Caused by His Own Wilful 
Tort. 


Defendants’ argument respecting proof of plaintiff’s 
damages is predicated upon three fallacious assumptions: 


(1) That proven past success of a dramatic property 
creates no element of inherent value; 


(2) That the owner of presonal property may not tes- 
tify to its value; 


(3) That well qualified experts in production and dis- 
tribution of motion pictures are incompetent to testify as 
to the value of motion picture properties which have 
proven outstanding popular successes in the past. 


Defendants have so distorted and misrepresented the 
evidence respecting damages that it becomes necessary for 
us to restate the evidence and legal propositions applicable 
thereto. 


Plaintift’s complaint pleaded general damages of $200,- 
O00, and special damages of $200,000 resulting from de- 
struction of then existing rights to reissue, reproduce and 
remake plaintiff’s copyrighted motion picture photoplay. 
|Complaint, Pars. X, X1; irepe5,| 


As pointed out in the opening brief filed by us upon 
our cross-appeal (pp. 15-19) plaintiff showed in support 
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of its claims to general damages that it had invested over 
$652,000 in the production of the motion picture, and 
$414,010.14 to distribute; that over $1,400,000 had been 
received from distribution and nearly $400,000 net profit 
realized at the bottom of the depression period; further- 
more that the particular sequence misappropriated by de- 
fendants had cost the plaintiff corporation approximately 
$188,000. (See Opening Brief for cross-appellant Harold 
Lloyd Corporation, pp. 15-16.) 


Plaintiff did not plead nor seek to rely upon ‘“‘guesses”’ 
as to future profits which might be realized from a “new 
and untried venture,” as repeatedly stated and implied 
by defendants Universal and Bruckman. (See, e. g., Uni- 
versal’s Op. Br. pp. 53-61, 67.) The evidence showed 
that the infringed picture was a valuable theatrical prop- 
erty and its cost of production and the past profits secured 
through its release and distribution were certainly proper 
elements to be considered in determining the damages 


caused to the plaintiff by defendant’s wilful infringements. 


The stipulated evidence showed that the infringing pic- 
ture containing plaintiff’s misappropriated property was 
exhibited in 6636 theaters throughout the United States. 
[Tr. p. 90.] As we pointed out in our opening brief for 
cross-appellant Harold Lloyd Corporation, based upon the 
stipulations entered into at the trial, there was evidence of 
30,000 or more infringing performances. (Cross-App. 
ilovd Op, Br. p. 16.) 
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We firnily believe if there were no other evidence before 
the Court, the judgment for $40,000 general damages is 
more than amply sustained by the proof to which we have 
heretofore adverted. However, plaintiff's case does not 
rest solely thereon. The evidence of several expert wit- 
nesses, abundantly qualified, shows that the values inherent 
in plaintiff's picture, including the re-issue and re-make 
values, were destroyed by the exhibition of defendant’s 
infringing picture. We have outlined in detail this evi- 
dence in cross-appellant Harold Lloyd’s Opening Brief, 
pages 20-24, and will not repeat it here, except to state 
that Arthur Landau expressly testified that exhibitors 
would not purchase the motion picture if re-issued or re- 
made [Tr. p. 258], and Botsford expressly testified that 
no producer would purchase the re-make or re-issue rights 
after Universal had used the most important comedy se- 
quence in the picture. [Tr. p. 465.] Inasmuch as Uni- 
versal Pictures Corporation employed Landau as an ex- 
pert witness fifteen years ago in copyright litigation and 
Botsford is one of the outstanding executives in the busi- 
ness, having been Executive Assistant to the President of 
Paramount for many years and a member of the Editorial 
Board of Paramount as well as a producer in his own 
right, and presently general manager of an outstanding 
agency, the Trial Court was fully justified in accepting 
the testimony of such qualified experts, that plaintiff had 
suffered injury and damage. 


Applying the law as reflected in the adjudicated cases 
to the factual situation as found in this record, we strenu- 
ously contend that the judgment is not only amply sus- 


tained by the evidence but is inadequate. 
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(A) ALL OF THE AUTHORITIES REFLECT THE 
WELL ESTABLISHED RULE THAT MERE UN- 
CERTAINTY AS TO THE AMOUNT AND EXTENT 
OF DAMAGE WILL NOT DEPRIVE THE PLAIN- 
TIFF OF SUBSTANTIAL RECOVERY. 


As pointed out in 15 Am. Jur. (Damages), Section 
23, page 414: 

“There is a clear distinction between the measure 
of proof necessary to establish the fact that the 
plaintiff has sustained some damage and the measure 
of proof necessary to enable the jury to fix the 
amount. Formerly the tendency was to restrict the 
recovery to such matters as were susceptible as having 
attached to them an exact pecuniary value, but it is 
now generally held that the uncertainty which pre- 
vents a recovery is the uncertainty as to the fact of 
damage and not as to its amount. . . . All that 
can be required is that evidence which such certainty 
as the nature of the particular case may permit lay 
a foundation which will enable the trier of facts to 
make a fair and reasonable estimate, and the plaintiff 
will not be denied a substantial recovery if he has 
produced the best evidence available and it is sufficient 
to afford a reasonable basis for estimating his loss.” 


To like effect see 25 Corpus Juris (Damages), Section 
28, page 493: 


“The rule against the recovery of uncertain dam- 
ages generally has been directed against uncertainty 
as to cause rather than uncertainty as to measure or 
extent.” 


om 
At page 494: 


“In many cases, although substantial damages are 
established, the amount is, insofar as susceptible to 
technical admeasurement, either entirely uncertain or 
extremely difficult of ascertainment; in such cases 
plaintiff is not denied all right of recovery and the 
amount is fixed by the court or by the jury in the 
exercise of a sound discretion under proper instruc- 
tions from the court. This is particularly true of 
torts.” 


This brief would be unduly extended if we were to 
cite all cases applying these rules. We will confine our- 


selves to a few. 


In Sinclair Refining Co. v. Jenkins, 289 U. S. 689, 53 
S. Ct. 736, 77 L. Ed. 1449, Mr. Justice Cardozo, in writ- 
ing a unanimous opinion for the Supreme Court, pointed 
out that a patent was a “thing unique’ and that the dif- 
ficulties in proving value and the amount of damages did 


not relieve an infringer for liability therefor, stating: 


“The law will make the best appraisal that it can, 
summoning to its service whatever aids it can com- 


fmands et poze 


See also: 


Palmer v. Conn. Ry. Co., 311 U.S. 544, 61 S. Ct. 
379, 85 L Edy 33o: 


In Zinn v. Ex-Cell-O, supra, the California Supreme 
Court stated at 24 Cal. (2d) 297: 


“One whose wrongful conduct has rendered difh- 
cult the ascertainment of the damages cannot escape 
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liability because the damages cannot be measured with 
exactness.” 


U. S. Frumentum Co. v. Lauhoff, 216 Fed. 610, 
lle 


In President etc. v. Kelby, 147 F. (2d) 465 at p. 476 
pecgeme cna U. 5, 860,05 5, Ct..916, 89 1. Bd. 2), 
the Court said: 

“This case is governed by the rule that, where one 
has committed a wrong which renders impossible the 
exact ascertainment of damages, the risk of the un- 
certainty should be thrown upon the wrongdoer in- 
Stcadmoteipon tie imjuredsparty. . . «(Story 
ieanciment Co. vo Fatrerson, 262 U. S, 555, 563, 51 
Seer 745,251, 75 la. ed, 544. )” 


lnuwignmee. Steisom Co. uv. Stephen L. Stetson, 85 EF: 
Pooameocon soo) (Cert, Den, 299 U.S. 605, 57 3S. Ct. 
232, 81 L. Ed. 446), the Court, in commenting upon the 

amount of damages, said: 
“That the result be only approximate is not fatal; 


the wrongdoer should not be permitted to escape 
because of lack of certainty.” 


Even the cases cited by defendants recognize these rules. 
In Union Oi Co. of Cal. v. Hunt, 111 F. (2d) 269 (cited 
by defendant Universal in its opening brief, p. 53), the 
Court clearly pointed out this distinction and, following 


the language quoted by defendant Universal, said at page 


a7 : 


“No recovery can be had where it is wncertain 
whether plaintiff suffered any damage.” 
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In Horlick’s Malted Milk Corp. v. Horlick’s, Inc., 59 
F, (2d) 13, a trade mark case cited by defendant Uni- 
versal (Op. Br. p. 53), the opinion clearly discloses that 
the plaintiff and defendant were not in competition; there 
was no evidence of damages, and plaintiff’s own witness 
testified that they lost no business. 


In Electrical Research Products, Inc., v. Gross, 125 F. 
(2d) 912, cited by defendant Universal (Op. Br. p. 54), 
the Court in its opinion clearly showed a total absence of 
evidence to show any causation between defendant’s act 
and plaintiff's alleged damage. There was absolutely no 
showing that plaintiff had suffered damages. 


In Montgomery v. Chicago, B. & QO. R. Co., 228 Fed. 
616, quoted by defendant Universal (Op. Br. p. 54), the 
Court held that the complaint did not state a cause of 
action; there had never been a trial; the facts are com- 
pletely dissimilar to the case at bar and can afford no 
comfort to the defendants. 


Broadway Photopiay Co. v. Real Film Corp.) 2259 
104+, 121 N. Y. 756, cited by defendant Universal (Op. 
Br. p. 54), was an action for breach of contract to supply 
the plaintiff with first run feature motion pictures for 
exhibition at its theatres. Evidence was received as to 
what plaintiff had made by way of profits from other pic- 
turcs produced by other producers. ‘There was no other 
evidence in any way tending to show that plaintiff had 
been damaged, or the returns from the pictures defendant 
refused to supply plaintiff. The case was reversed because 
of an erroneous charge to the jury. However, the Court 
recognized the well established rule when it said: 

“The plaintiff was not required to prove its dam- 
ages to the dollar.” 
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The balance of defendant Universal’s cases cited in 
their opening brief (pp. 55 through 58) deal either with 
complete lack of evidence to show any damages or have 
absolutely no bearing on the instant case. Defendant 
Universal has selected isolated statements from the opin- 
ions in the cases they have cited, stripped them of their 
factual background, and have attempted to use them to 
distort their actual holding. 


In Muther v. United Show Machinery Co., 21 F. (2d) 
773 (cited in Universal's Op. Br. p. 58), the Court al- 
lowed plaintiff $241,839 for patent infringement, using 
as its basis the “reasonable royalty” theory. The Court 
pointed out that the “particular sum arrived at has to be 
more or less arbitrarily found on the basis of general 


evidence’ (p. 7/7), and 


“The finding of the master, that a reasonable 
royalty was half way between the royalty paid by the 
Atlas Tack Co. and the established royalty for years, 
while more or less arbitrary, has general evidence to 
icin 1, (At p. 773:) 


The opinion clearly demonstrates that the problem con- 
fronting the Court was not uncertainty as to amount of 
damages but uncertainty as to whether defendant’s acts 
had caused any damage. 


In Paramount Productions v. Smith, 91 F. (2d) 863 
(9th C. C. A.), this Court affirmed a judgment for $7,500 
damages to plaintiff for deprivation of screen credit by 
the defendant motion picture corporation when it produced 
a picture based upon plaintiff's work. The only evidence 
offered in support of plaintiff’s claim was (1) evidence of 
the purchase price received for another and different story 
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written by the plaintiff in collaboration with another au- 
thor, and (2) the writer’s testimony that after he had — 
received screen credit for another and different literary _ 
work, his salary increased from $250 per week to $350 | 
per week at one time, and $500 for another two-week 
period “due to the screen credit he had received.” (91 
(2a) eGs, 867,) 


Defendant motion picture corporation contended in that 
case, as defendants here contend, that “there is a lack of 
evidence to support the award of damages in that there 
was no standard by which damages could be gauged.” 
(91 F. (2d) 863, at p. 866.) It is apparent from the dis- 
senting opinion of Judge Wilbur that this Court fully 
considered the contention that “the evidence leaves the 
damages to be determined by the jury by guess and specu- 


lation, “(Ol (2d) 863, at pac70,) 


Judge Wilbur, in his dissenting opinion, stressed the 
fact that the plaintiff could not expect to recover “for loss 
of profits which he expected to acquire by reason of enter- 
ing into other contracts which he claims to have been 
unable to do because of the breach of contract.” (91 F. 
(2d) 870, 871.) Extreme emphasis is placed in the dis- 
senting opinion upon the same cases upon which defend- 
ants rely in the case at bar, to wit, Broadway Photoplay 
Company v. World Film Corporation, 225 N. Y. 104, 121 
N. E. 756 (cited by defendant Uniyersal, Op. Bi ajnuee ae 
Bevusteim v. Meech, 130 N. Y. 354, 29 N. EF. 255eieined 
and quoted by defendant Universal, Op. Br. p. 55). 


Judge Wilbur expressly stated in his dissenting opinion 
that “it is clear it would be impossible to measure the 
value of one story by the amount paid for an entirely 
different story, even though the author is the same. There 
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is no basis for comparison, and to permit the jury to 
determine the value of one play with or without screen 
credit by evidence of the value of another and entirely 
dissimilar play would evidently require the jury to enter 
the domain of speculation.” (91 F. (2d) at p. 870.) 


Nevertheless, the majority of this Court upheld the 
contentions of the plaintiff that “‘wcertainty as to the 
measure or extent of damages 1s not a defense and that 
the true rule on uncertainty of damages is that the prohibi- 
tion is dirccted against uncertainty as to cause rather than 
uncertainty as to measure or extent’; the Court stating 
mie leit (2d) 866: “We do not believe the evidence is 


subject to a charge of uncertainty.” 


It is respectfully submitted that in the case at bar the 
evidence clearly shows that the plaintiff suffered substan- 
tial damage. The fact that plaintiff could not show in 
exact dollars and cents to what extent he was damaged is 
immaterial under all of the authorities. Particularly is 
this true where uncertainty in the amount of damage has 
been due to deliberate misappropriation of plaintiff’s 
property. 

In Sheldon v. Metro-Goldwyn Pictures Corporation, 
106 F. (2d) 45, at page 50, the Second Circuit Court of 
Appeals refers to the fact that ‘““defendants were not inno- 
cent offenders; they deliberately lifted the play,’ and 
stated at page 51: 

“In cases where plaintiffs failed to prove their 


damages exactly, we often make the best estimate 


Ge. 


we can even though it is really no more than a guess 
(Piessonka v. Paramount Company, 2nd Circuit, 102 
Fed. (2d) 432, 434), and under the guise of resolv- 
ing all facts against the defendants we will not deny 
the one fact that stands undoubted. Procedural duties 
are devised in aid of truth and their supporting use 
may defeat their whole purpose, as here it would. 
: We must make an award which by no possi- 
bility shall be too small. It is not our best guess that 
must prevail but a figure which will favor the plain- 
tiffs in every reasonable chance of error.” 


Likewise in Bigelow v. RKO Radio Pictures, Inc., 66 | 
S. Ct. Rep. 574, 90 L. Ed. 570 (cited by defendant Uni- 
versal, Op. Br. p. 61), the United States Supreme Court 
stated in a portion of the opinion which defendant Uni- 
versal omits from the center of its quotation (66 S. Ct. 
Repeat peocu). 


“Any other rule would enable the wrongdoer to 


profit by his wrongdoing at the expense of his vic- 
tim. It would be an inducement to make wrongdoing 
so effective and complete in every case as to preclude 
any recovery, by rendering the measure of damages 
uncertain. Failure to apply it would mean that the 
more grievous the wrong done, the less likelihood 
there would be of a recovery. 

“The most elementary conceptions of justice and 
public policy require that the wrongdoer shall bear 
the risk of the uncertainty which his own wrong has 
created. See Package Closure Corp. v. Sealright Co., 
2 Cir, 141 F.2d 972,978: 


“*The constant tendency of the courts is to find 
some way in which damages can be awarded where 
a wrong has been done. Difficulty of ascertainment 
is no longer confused with right of recovery’ for a 
proven invasion of the plaintiff’s rights. Story 
Parchment Co. v. Patterson Parchment Paper Co., 
map loc U5, 505, ol 5. Ct. 251, 75glgid 544: 
and see also Palmer v. Connecticut Railway Co., 311 
ett ooo! >. Ct. 3/9, 384, 85 L, Ed. 336, 
and cases cited.” 


See also: 


Gotham Silk Hosiery Company v. Artcraft Silk 
Hosiery, 147 F. (2d) 209; 

American Law Institute Restatement of Torts, 
ae, GZ, (Coronsions 1D) 


American Law Institute Restatement of Contracts, 
Par. 33, Comment A; 


Story Parcamen: Co. v. Paterson, 282 U. S. 555, 
leo Clmzto, 7s ed. 544; 


Dowajiac Manufacturing Company v. Minnesota 
Moline Plow Company, 235 U.S. 641, 35 S. Ct. 
27s ed 398; 


Paramount Productions, Inc., v. Smith (9th Cir.), 
OleF.. (2dpe86348366: 
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(B) IN PLAGIARISM CASES, AS WELL AS ALL 
OTHER CASES INVOLVING PERSONAL PROP- 
ERTY, COURTS HAVE FREQUENTLY AWARDED 
DAMAGES BASED ON THE PLAINTIFF’S OWN 
TESTIMONY OF THE VALUE OF THE PROP- 
ERTY MISAPPROPRIATED. 


The general rule is well established—without conflict— 


that the owner of personal property may always testify 


as to its value. 


See 22 Corpus Juris (Evidence), Section 863, and cases 
cited. This rule has been followed in the federal courts 


from early times! 


Umiow Pac. R. Co. uv. Lascas, 136 Fed. 3745 


Chicago etc. R. Co. v. Olgo City Lom Garez I] 
Fed. 751; 


Baltimore American Ins. Co. v. Pecos Merc. Co., 
WABI, (2G NAS 

Sacramento Sub. Fruit Lauds Co. v. Soderman, 36 
2am os (CVC. A. Ci). 


Furthermore, the owner may testify to the value of 
personal property of an intangible nature such as (1) the 
value of an advertising scheme (Brookins v. Natl. Ref. 
Co., 26 Ohio App. 546, 160 N. E. 97), and (2) the value 
of the good will of a business (White v. Jones, 79 App. 
Div. 373, 79 N. Y. Supp. 583; Sturtevant v. Dowson, 110 
Ore "ibay222 Pac, 20 


Literary property is ‘not distinguishable from any other 
personal property,” it is “governed by the same rules” and 
“protected by the same process.” (Palmer v. Dewitt, 47 
IND Yo7552 aus38.) 
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The state courts of California and other states, and the 
federal courts as well, have applied the same rules to cases 
involving literary property which pertain to proof of 
damages in cases involving other forms of personal 
property. 

In Barsha v. Metro-Goldwyn-Mayer, 32 Cal. App. (2d) 
556, the record on appeal shows that the plaintiffs testified 
the value of their unpublished manuscript was $10,000 
before its misappropriation by Metro-Goldwyn-Mayer and 
was worthless afterwards. Defendants’ “expert” wit- 
nesses testified to the contrary as in the present case. The 
jury rendered a verdict of $10,000 predicated solely upon 
the plaintiff's testimony. The judgment was affirmed by 
the District Court of Appeal and hearing was denied by 
the Supreme Court. 


In Vadkoe v. Fields, 66 Cal. App. (2d) 150, a verdict 
of $8,000 was sustained for the misappropriation of a 
few “gags” in a single radio broadcast. The record on 
appeal shows that the plaintiffs testified the value of their 
material to have been $20,000. The defendants contended 
upon appeal “that there is no evidence of the value of the 


use of respondent’s material,’ but the Court said at page 
£60: 

“The evidence of value was contained in the testi- 
mony of respondent. Sufficient evidence was pre- 
sented on behalf of respondent for consideration by 
the jury of the issues raised by the pleadings; the 
evidence sustains the judgment.”’ 


In Paramore v. Mack Sennett, Inc., 9 F. (2d) 66, the 
record on appeal reflects evidence by the plaintiff and 
other witnesses upon the subject of value. The Court 
said the amount of damage “cannot be determined with 
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any assurance that it is truly accurate.” Nevertheless, the 
Court gave plaintiff judgment for $2,500 for the unauthor- 
ized use of a copyrighted poem. 


In Nathan v. King Features Syndicate, 32 N. Y. Supp. 
(2d) 519, the plaintiff was George Jean Nathan, a dra- 
matic critic, who agreed to write a bi-weekly article for 
$200 per article which was to be published in two daily 
newspapers, one in New York and one in Chicago. The 
article was syndicated and sold by the defendant to 12 
additional newspapers. Nathan testified as to what he 
believed ‘“‘a fair price for his articles” and “a fair price 
for syndicated articles.” Although with respect to the 
latter the Court stated that such a “method of approxi- 
mation still leaves a wide margin between what a pub- 
lisher can get for his completed product and what he can 
or will pay to authors,” nevertheless, the Court awarded 
$4960 damages, stating at page 521: 
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However labelled plaintiff's right must be 
measured not by the benefit or profit to defendant, 
but by the loss to plaintiff. What that loss is, is far 
from satisfactorily shown by the evidence, but uncer- 
tainty as to the amount is not a ground for refusing 
any relief at all, Wakeman v. Wheeler & Wilson 
Mig. Co., 101 N. Y. 205, 209, 4 N. E. 264, 54 Am. 
Rep. 676; Industrial & General Trust Ltd. v. Tod, 
180 N. Y. 215, 73 N. E. 7; Acunto vo Semmardee 
Dauber Co., 207 App. Div. 411, 202 ND ya 
MacGregor v. Watts, 254 App. Div. 904, 5 N. Y. S. 
2d 525. The trier of the facts (in this case the court 
without a jury) must make the best approximation 
it can by considering all the circumstances in a ra- 
tional and common sense way, even though the result 
is hardly more than a guess. MacGregor v. Watis, 
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swpra; Preceonka v. Pullman Co., 2 Cir., 102 F. 2d 
432, 434; Sheldon v. Metro-Goldwyn-Mayer Pictures 
Comoe Cir,, 106 F. 2d 45, 51.” 


In Southern Express Co. v. Owens, 146 Ala. 412, 41 
oy arom. A. een. 5.) JOU, 119 Am. Staixep, 41, 
9 Ann. Cas. 1143, the plaintiff brought an action to re- 
cover the value of a literary manuscript which had taken 
three years to prepare and which had been lost by the 
defendant. Plaintiff testified that its value was $1500. 
There was no other testimony on this point. A judgment 
for $1500 in favor of the plaintiff was affirmed, the Court 
stating : 


“Ordinarily, where property has a market value 
that can be shown, such value is the criterion by 
which actual damages for its destruction or loss may 
be fixed. But it may be that property destroyed or 
lost has no market value. In such state of the case, 
while it may be that no rule which will be absolutely 
certain to do justice between the parties can be laid 
down, it does not follow from this, nor is it the law, 
that the plaintiff must be turned out of court with 
nominal damages merely. Where the article or thing 
iS so unusual in its character that market value can- 
not be predicated on it, its value, or plaintiff’s dam- 
ages, must be ascertained in some other rational way, 
and from such elements as are attainable. 

“, . . The plaintiff in the case testified to the 
value, and his was the only evidence, and we have not 
been shown that the court erred in its finding as to the 


weltie. (Pp. 755-756.) 


In the instant case the testimony of Harold Lloyd as 
the president of the corporation owning the copyrighted 
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motion picture was further fortified by the fact that he 
was abundantly qualified as an expert in this field. 


If the evidence of any owner—whether qualified or not 
—is admissible and competent, then certainly Lloyd’s evi- | 
dence is sufficient of itself to support the judgment and | 
would have justified an award of damages far in excess 
of that given by the Trial Court. (See Cross-App. Op. 
Br. pp. 15-24.) 


Contrary to defendant Universal’s assertion (Op. Br. 
pp. 64-65) that “the Federal courts have recognized the 
impossibility of proving actual damages in an action of 
this nature,’’* there are many cases where federal courts 
have awarded judgments for damages in copyright in- 
fringement or kindred matters predicated upon the plain- 
tiff’s own evidence. 


See, in addition to the cases cited above: 


Atlantic Monthly Company v. Post Publishing 
Company, 27 F. (2d) 556; 
Paramount Productions v. Smith, 91 F. (2d) 863, 


866 (Cert. Den. 302 U. S. 749, 58 S. Ct. 266, 
82 L. Ed. 579); 


Detective Comics, Inc., v. Bruns, 28 Fed Siam 
399, afirmed in 111 F. (2d) 432 (C. Coe 


*The five cases cited by appellant involved profits only; the 
U. S. Supreme Court stating in H’estermann v. Dispatch Printing 
Co., 249 U. S. 100, 103, 194, that there was ‘“‘undisputed testimony 
to the effect that the damage could not be estimated”; and in 
Douglas v. Cunningham, 294 U. S. 207, 208, that “at the close 
of the trial the petitioners admitted inability to prove actual dam- 
ages.” Such decisions as these, where there was no proof of dam- 
age, and the plaintiff conceded inability to prove damage, do not 
establish a general rule of “impossibility of proving actual damages.” 
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(C) A FORTIORI IS A JUDGMENT FOR DAMAGES 
SUPPORTED WHERE NOT ONLY THE OWNER 
OF THE PROPERTY MISAPPROPRIATED BUT 
FOUR EXPERT WITNESSES HAVE TESTIFIED 
THAT SUBSTANTIAL PROPERTY RIGHTS AND 
PRESENT EXISTING INTRINSIC PROPERTY 
VALUES HAVE BEEN IMPAIRED OR DE- 
STROYED. 


Although defendants have contended that expert opinion 
evidence is inadmissible to show the value of plaintiff’s 
property, and have specified as error the admission of such 
testunony (Universal’s Op. Br. p. 40), they have cited no 
cases to support their contention. In fact, they them- 
selves used alleged experts in attempting to sustain their 


position that plaintiff’s property had wo value. 


It has been the practice in the courts for many years 
to use expert witnesses in this type of case and such use 
is bottomed upon the fundamental and long settled rule 
that expert opinion testimony is always admissible to prove 
value of property. As pointed out in 20 Am. Jur. (Evi- 
dence), Section 890, pages 747, 748: 


“Opinion testimony is indispensible in determining 
the value of property, for it is evident that a court 
or jury can hardly determine the value of a house, 
a lot, a horse or any other property from even the 
most minute description of it. It is universally recog- 
nized that witnesses who are competent to give their 
opinions as to the value of property may do so when 
the value of property is an issue to be determined, 
including its value before and after the injury com- 
plained of.” 
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See also 20 Am. Jur. (Evidence), Section 894, pages | 


PSRs: 
“It is universally acknowledged that opinion testi- 
mony of qualified witnesses is admissible to prove the 
value of personal property of all kinds, when such 


testiniony is necessary for a fair determination of its. 


Valle: 7 


It can hardly be contended that the instant case was not 
one where such testimony was peculiarly necessary. Cer- 
tainly the Trial Court was not qualified to determine such 
values without extrinsic aid and it so expressly stated. 
[See Tr. pp. 300-303.] Such evidence has been admitted 
repeatedly by the courts in cases involving the value of 
personal property. ((/cGowan v. American Pressed Tan 
Bark Co., 121 U. S. 575, 7 S. Ct. 1315, 30 Lec 
It has been applied in cases involving the value of patent 


and patent rights. (General Paint Corp. v. Kramer, 68° 


F, (2d) 623; Standard Brands v. Federal Yeasmi@e = 
38 F. (2d) 314.) It has been admitted from earliest times 


in literary property cases. (Babcock v. Raymond, 2 Hilt. 
(AN My Oli) ' 


Such evidence is admissible to show change in value 
occasioned by injury. (Sturm v. Williams Oven Mfg. 
Co., 201 App. Div. 113, 193 N. Y. Supp. 8527 gaa 
Graham, 233 Ala. 539, 172 So. 655.) As stated = byatie 
Third Circuit Court of Appeals in Gotham Silk Hosiery 
Company v. Artcraft Silk Hosiery Mills, 147 F. (2d) 209, 
ab p. 216: 


ce 


For many years courts have permitted the 
use of expert testimony to ascertain the amount of 
damages where documentary evidence is lacking.” 
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The four cases cited by Universal (Op. Br. p. 59) in 
opposition to this well-settled practice are easily distin- 
guishable. 


In Rude v. Westcott, 130 U. S. 152, cited by defendant 
Universal (Op. Br. p. 59) the so-called experts who testi- 
fied were completely unqualified. In the opinion on the 
page immediately preceding that containing the portion 
quoted by Universal, appears the following language: 

“One of the principal witnesses stated he had 
Mever tead the patent, had never seen a drill) made 
like that described, had no experience in the matter 
of licenses, and that he placed his estimate of the 
value of the claim patented at what he considered 
would be a fair recompense to the inventor” (at p. 


166). 


In the Rude case plaintiff's so-called experts were not 
such and obviously were unqualified to testify. 


In Fried, Krupp, Aktien-Gesellschaft v. Midvale Steel 
Co., 191 Fed. 588, the language quoted by defendant 
Universal (Op. Br. p. 59) had reference to the question 
of patent infringement as distinguished from damages. 
In that case plaintiff attempted to show infringement 
of its patent by expert opinion evidence in the face of 
witnesses who observed the process and testified as to 
what they saw and how the result was obtained. The 
actual facts testified to by eye-witnesses showed no in- 
fringement. The question of damages was never dis- 
cussed by the court. 


Im Cheeago Life Ins. Co. v. Tievmam, 263 Fed. 325, cited 
by defendant Universal (Op. Br. p. 59), the plaintiff 
brought an action for breach of a contract of employ- 
ment. He had been employed by an insurance company. 
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The insurance company had been recently incorporated, — 
was in poor financial condition, and had been the sub- i 
ject of notoriety because of a number of lawsuits arising 
out of improper management. In fact it had finally sold | 
its assets to a third party which ceased conducting an in- | 
surance business. The language quoted by Universal in | 
its brief (Op. Br. p. 59) had reference to alleged anti- | 
cipated future profits of the defendant insurance com- 
pany and was based upon alleged expert testimony con- 
cerning the rate of renewal of policies in sound, estab- 
lished companies—which the defendant was not. 


Wakeman v. Wheeler & Wilson Mfg. Co., 101 N. Y. 
205, likewise cited by Universal (Op. Br. p. 59) needs 
little comment. Its complete dissimilarity to the case at 
bar is found in the very language quoted by defendant 
Universal. 


Universal’s attempt to utilize these four cases to over- 
come the well established rules permitting expert testi- 
mony must fail. 


In Sheldon v. Metro-Goldwyn Pictures Corporation, 106 
F. (2d) 45, the court permitted expert testimony from 
both producers and exhibitors of motion pictures respect- 
ing the value of the copyrighted material misappropriated 
by the defendant picture corporation, and the Second 
Circuit Court of Appeals said with respect to such evi- 
dence (106 F. (2d) at p. 50): 

“Men often make quantitative judgments and act upon 
them in matters which logically admit of them as 
little as this. If one says that he likes one kind of 
music twice as much as another, we do not charge 
him with talking nonsense. We should indeed do 
so, if he added that his liking for Wagner was ten 
percent of his liking for Beethoven; but even then 


Fo 


it would express, however pedantically, a different 
degree of preference from the first form, and it might 
well have different practical consequences. A court 
is justified in basing its decrees upon practices com- 
mon in other human affairs.” 


In holding that the testimony of experts, even if only 
“estimates, were approximations entitled to weight and 
sufficient to sustain a judgment, the Second Circuit Court 
of Appeal stated (106 F. (2d) at p. 51): 


“We are aware that out of all this no real standard 
emerges, and that it would be absurd to treat the 
estimates of the experts as being more than expres- 
sions of very decided opinions that the play should 
count for very little. But we are resolved to avoid 
the one certainly unjust course of giving the plain- 
tiffs everything, because the defendants cannot with 
certainty compute their own share. In cases where 
plaintiffs fail to prove their damages exactly, we often 
make the best estimate we can, even though it is 
really no more than a guess (Pieczonka v. Pull- 
madeeonec Cin, 102 F (2d) 432, 434), and under 
the guise of resolving all doubts against the defend- 
ants we will not deny the one fact stands undoubted. 
Procedural duties are devised in aid of truth; and 
their unsparing use may defeat their whole purpose, 
as here it would. However, though we do not press 
the burden of proof so far, the defendants must be 
content to accept much of the embarrassment result- 
ing from mingling the plaintiffs’ property with their 
own. We will not accept the experts’ testimony at 
its face value; we must make an award which by 
no possibility shall be too small. It is not our best 
guess that must prevail, but a figure which will favor 
the plaintiffs in every reasonable chance of error.” 
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This decision of the Second Circuit Court of Appeals}! 
was affirmed by the United States Supreme Court im 
Sheldon, et al. v. Metro-Goldwyn Pictures Corporation, 
et al., 309 U. S. 390, 69 Supreme Court pomien 68, | 
where that Court commented upon the evidence of the 
experts and expressly held their evidence necessary and 
competent to prove the value of plaintiff's misappropriated | 
literary and dramatic material, the Court stating, 309 
U. S. 390; at paaes: | 


“By virtue of an extensive experience, they had | 
an intimate knowledge of all pertinent facts relating | 
to the production and exhibition of motion pictures. 
Nor can we say that the testimony afforded no basis 
for a finding. What we said in the Dowagiac case 
is equally true here—that what is required is not | 
mathematical exactness but only a reasonable ap- 
proximation. That, after all, is a matter of judg- 
ment and the testimony of those who are informed by 
observation and experience may be not only helpful 
but, as we have said, may be indispensable 
We see no greater difficulty in the admission and use 
of expert testimony in such a case than in the count- 
less cases involving values of property rights in which 
such testimony often forms the sole basis for deci- 
sion.” 


The evidence is uncontradicted that the plaintiff's mo- 
tion picture “Movie Crazy’ had been an outstanding 
success throughout the world and had realized more than 
$400,000 profits at the bottom of a world depression. 
Where a literary or dramatic property has acquired 
world-wide success, it has developed inherent and intrinsic 
value which is neither “speculative” nor “conjectural” nor 
contingent upon possible future profits; but such present 
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value is based upon its past performances, its previous 
profits earned, its wide-spread popularity and favorable 
reputation. In these respects it differs not at all from 
any other form of real or personal property. Any buyer 
or seller of any type of property will consider potential 
future profit as one of the elements entering into the 
transaction, and any buyer, owner or seller is naturally 
concerned with what a property will return from sale or 
ise. 


As pointed out in Agency of Canadian Car & Foundry 
Co. v. Penn Iron Works Co., 256 Fed. 339, even market 
value of property (where property has a market value) 
is based upon elements of cost plus a reasonable profit, and 
sound economic logic substantiates such a holding. 


It is quite true that expert Botsford testified that Para- 
mount would not reissue a picture unless it could make 
$100,000 profit [Tr. p. 462] and when Lloyd was called 
as defendant Universal's own expert witness (see Point 
IV, post, pages 93 to 98) he testified that 1f he remade 
“Movie Crazy” he might make a proft of $400,000 or 
$500,000. Neither of plaintiff’s experts Landau or Bentel 
estimated profits in any amount from either reissue or 
remake of plaintiff's picture and there is nothing in the 
evidence of these witnesses—and little in the evidence of 
Botsford and Lloyd—to justify appellant Universal’s re- 
peated implications that all of the testimony of all of 
plaintiff's experts was wholly predicated upon speculations 
and conjectures as to future profits and not at all upon 
the past performances, past profits, proven comedy values, 
and world-wide reputation and popularity of plaintiff’s 
copyright. “By virtue of the extensive experience” of 
plaintiff's four expert witnesses, their testimony as busi- 
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ness men well informed as to values placed by the motion 
picture industry upon its own properties, may not have | 
absolute ‘mathematical exactness’ but certainly consti- 
tutes “a reasonable approximation” which is all that is” 
required. (Sheldon, ct al. v. Metro-Goldwyn Pictures 
Corp., et al., 309 U. S. 390, 408. 


(D) DEFENDANT’S CASES RESPECTING MARKET 
VALUE ARE NOT IN POINT. INTRINSIC 
VALUE OF PROPERTY MAY ALWAYS BE SHOWN 
WHERE MARKET VALUE DOES NOT EXIST. 


We have no quarrel with the rules set forth in Musser 
v. Magone, 155 U. S. 240, concerning the definition of 
market value. The Musser case was not concerned with 
whether or not the personal property in question had a 
market value—that was conceded. The sole question was 
what that market value was, the case involving importa- 
tions of foreign goods. 


Walter v. Duffy, 287 Fed. 41, likewise cited by defend- 
ant Universal (Op. Br. p. 62), clearly points out the long 
and well established rule which hereafter will be referred 
to, that where there is no market value as evidenced by 
sales, evidence of intrinsic value of property is always 
admissible. 


In the Walter case involving income tax. the sole ques- 
tion was “what was the fair market price or value” of 
shares of stock in an insurance company? There had been 
a few actual sales on the open market but the evidence 
showed that such sales had been brought about through 
hageling and bargaining. The court stated in discussing 
this question: 

“Evidence of intrinsic value is not resorted to 
when fair market value is evidenced by sales. But 
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the difficulty here is not with the principle, as stated 
in the charge, but with its application to the peculiar 
facts of this case.’ (At p. 44.) 


The court further clearly pointed out that where no 
market price exists, resort must be had to “‘fair value” 
of the property involved. 


In reversing the judgment on an appeal by the tax 
payer, the court said: 

“It was error not to admit proof of the circum- 

stances under which the sales were made and evi- 


dence tending to establish the imtrinsic value of the 
stock.” (At p. 48.) 


The well settled rule with respect to determining dam- 
ages for injury or destruction of personal property is 
eeeorimin l5 Am. jar. (Wamages), Sec. 122, pp. 530- 
531, where the authors point out that generally, value of 
personal property is based on market value but where 
there is no market value in its legal sense, recovery is 
based on its actual value or as in the case of unique 
properties, upon its value to the owner. In the latter 
case the rule is stated as follows in 15 Am. Jur. (Dam- 
ages), Sec. 125, pp. 534-535: 


“The fact that personal property which is injured 

_ or destroyed by the wrongful or negligent act of an- 
other, has no market value, does not restrict the re- 

covery to nominal damages only: its value or the 

plaintiff’s damages must be ascertained in some other 

rational way and from such elements as are attain- 

able. In such case the proper measure of damages is 

generally its actual value or its value to the owner. 

The value of an article may be shown by proof of 

such elements or facts as may exist—such as its cost, 
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the cost of reproducing or replacing it, its utility 
and use Si 


No better illustration of the use of these rules is avail- 
able than Sinclair Ref. Co. v. Jenkins, 289 U. 3S. 689 
(previously cited) where the court said: 


“This is not a case where the recovery can be 
measured at the current price of a market. The 
patent is a thing unique. There can be no contem- 
poraneous sale to express the market value of an 
invention that derives from its novelty, its patenta- 
ble quality. (Citations.) But the absence of mar- 
ket value does not mean that the offender shall 
go quit of liability altogether. The law will make the 
best appraisal that it can, summoning to its service 
whatever aid it can command. (Citations.) At times 
the only evidence available may be that supplied by 
testimony of experts Eo 


And again at page 699: 


“Formulas of measurement declared alio intuitu 
may be misleading if wrested from their setting and 
applied to new conditions. ( See e.g., Standard Oil 
€o. v. So. Pac. Cox, 268°U. Sido Mey 

“The market test failing, there must be reference 
to the values inherent in the thing itself, whether 


for use or for exchange (Industrial Gen. & Trust 
Co. v. Tod, supra).” 


In Standard Ou Co. v. So. Pas. Co., 268 U. Salome 
S. Ct. 465, 69 L. Ed. 890, cited with approval in Sin- 
clair Ref Co. v. Jenkins, the Supreme Court recognized 
the well established rule, stating: 


“Where there is no market value such as is estab- 
lished by contemporaneous sale of like property in 


ore 


the way of ordinary business, as in the case of mer- 
chandise bought and sold in the market, other evi- 
dencemis resorted. to, ~The value Gt gthe vessel lost 
properly may be taken to be the sum which, consid- 
ering all the circumstances, probably could have been 
obtained for her on the date of the collision 

The ascertainment of value is not controlled by arti- 
ficial rules. It is not a matter of formulas, but there 
must be a reasonable judgment having its basis in a 
proper consideration of all relevant facts’ (pp. 155- 


156). 


In the Standard Oil Co. case expert opinion evidence 


was admitted to show value of the property in question. 


In Agency of Canadian Car & Foundry Co. v. Penn. 
Iron Works Co., 256 Fed. 339, the court was dealing 
with the question of the value of unfinished shrapnel 
shells. It pointed out that the owner was entitled to the 
value of the shells and that this value of necessity was 
based upon the cost to produce plus a fair profit and 
that the value of a commodity having a market value 
includes profit as well as cost. It further expressly held 
that where, as there, no market value was available, still 


the plaintiff was not restricted to nominal damages. 


See, also: 


Weed v. Lyons Pet., 294 Fed. 725, aff'd 300 Fed. 
1005 ; 


Austin v. Millspaugh & Co., 90 Miss. 354, 43 So. 
305. 
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In Jacksonville T. & K. W". Ry. Co. v. Peninsular Land 
etc. Co., 27 Fla. 1, 57, 9 So. 661, 689, the actiom involved 
the loss of real and personal property and the question 


of the extent of plaintiff’s damages was involved. 


In answer to a contention similar to that advanced by 


the defendants here, the court said: 


“We think it would have been a very harsh rule 
in a case like this to have confined the plaintiff to 
proof of the market value . . . In thevaisence 
of proof that . . . there was a market value for 
such property.” (At p. 680 of 9 So.) 


The court clearly pointed out that where the property 
in question had no market value in its legal sense, plaintiff 
was entitled to prove its value ‘and to establish value in 
such cases the opinions of witnesses acquainted with the 
standard of value of such properties are properly admis- 
sible” (at p. 680). 


And again: 
“Property may have a value for which the owner 


may recover if it be destroyed although it have no 
market value” (at p. 684). 


These well established rules have been followed in this 
circuit. (Featker River Lor, Co. uv. U. S., 30° ee 
642 (C. C. A.) 
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(E) APPELLANTS ERR IN CONTENDING THAT THE 
DAMAGES FOUND BY THE COURT TO HAVE 
BEEN SUFFERED BY PLAINTIFF FROM UNI- 
VERSAL’S INFRINGEMENTS WERE RENDERED 
UNCERTAIN BY REASON OF COLUMBIA’S IN- 
FRINGEMENTS. 


The trial court expressly found 


“that by reason of said infringements by defendants 
and each of them upon plaintiff’s copyright the court 
finds that plaintiff has been damaged by defendants 
and each of them in the sum of $40,000” [Par IX, 
ieeps 30 |. 


Appellant Bruckman states that the foregoing finding 
“must fall because it cannot be ascertained from the rec- 
ord whether the damage, if any, resulted from Universal’s 
photoplay “So’s Your Uncle’ or from Columbia’s picture 
‘Loco Boy Makes Good’” (Bruckman’s Op. Br. p. 68). 
Appellant Universal states that 

itievcourt failed to find the extent to which the use 


of the same material in the Columbia picture dam- 
aged plaintiff.” (Universal Op. Br. p. 70.) 


Both appellants ignore the fact that the finding of $40,- 
OOO is expressly restricted to the infringements by de- 
fendant Universal and defendant Bruckman in the Uni- 
versal picture “So’s Your Uncle.’ Each and all of 
plaintiff’s witnesses testified in substance that the Colum- 
bia “short” had not affected the value of plaintiff’s ‘“feat- 
ure’ motion picture because the pictures were not of the 
same class or character. Most of plaintiff's witnesses 
were asked upon cross-examuination by the defendants or 
the court as to the damage done by Columbia and their 
answers were in accord that such damage was nil or 
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negligible. [Lloyd, Tr. p. 156; Landau, Tr. pp. 400, 404, 
405; Bentel, Tr. pp. 409, 410; Botsford, Tr. pp. 464, 
465.]|* 


Arthur Landau testified there was a custom and prac- 
tice in the moving picture industry to require exhibitors 
to purchase bad comedy shorts in order to secure good 
feature pictures from the same producing company but 
that exhibitors frequently did not show the two-reel 
comedies for evening performances either because they 


were bad or for other reasons. [Tr. pp. 402-405. ] 


On the other hand the defendants offered no evidence 
that the damages found by the court to have been suffered 
by plaintiff from Universal’s infringements were due in 
fact to Columbia’s infringements. In fact the defendants 


took the position that plaintiff had not been damaged by 


*Lloyd testified [Tr. pp. 374, 375]: 


a6 
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My opinion is that a short does not compete with 
a feature picture. In the first place, a great many times shorts 
are purchased by the theatres but are not always shown. 
Many, many times—a great many times in the evening they 
haven't time to show them. Sometimes they are purchased 
and never show them. Another thing, in this particular short 
the comedy is done so broadly and so unbelievably bad and it 
is in such a hodge-podge of comedy sequence that I cannot 
possibly see how that could do anything but very minor damage 
and certainly not keep us from remaking or reissuing a 
picture. 


Q. In your opinion, then, the circulation of the Columbia 
short during the years 1942 and 1943 did not impair the value 
of the reissue rights or remake rights of your motion picture, 
is that correct? A. That is correct.” 
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either Columbia or Universal’s infringements because 


plaintiff had no property of any value at all. 


The whole point about the lack of a specific finding 
as to the exact amount of damage done by Columbia is 


3 


just another “red herring.” No such issue was raised 
by the pleadings and no such finding is required except 


in an action between Columbia and Lloyd. 


In the instant action, the court gave the defendants 
the benefit of every doubt when it stated that the evi- 
dence respecting Columbia's infringements had “mini- 


2 


mized the actual damage,’ sustained through the Univer- 
sal infringements. [Tr. p. 521.] Defendants are hardly 
in a position to now complain that had it not been for 
Columbia’s infringements, the court would unquestionably 
have found the damages sustained by plaintiff through 
Universal’s infringements to have been much more than 


$40,000. 


We point out that in the instant case four experts testi- 
fied plaintiff's damage resulted from Universal’s infringe- 


ments and no witness testified to ihe contrary. 


Courts have heretofore commented upon an attempt by 
defendants, as in the instant case, to invoke another’s 
wrongdoing as a defense, but to no avail. (See Great 
Vimo. fea Co. 7. 4A. GP. Radio Stores, 20 Fed Supp. 
703 at 706. ) 
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(F) DEFENDANTS ERR IN CONTENDING THAT 
PLAINTIFF’S ACTUAL DAMAGES “SHOULD NOT 
EXCEED THE SUM OF $5,000.” IT IS UNTRUE 
THAT DEFENDANT UNIVERSAL “ESTABLISHED 
THAT IT WAS NOT AWARE THAT IT WAS IN- 
FRINGING” AND THAT ITS INFRINGEMENTS 
“COULD NOT HAVE BEEN REASONABLY FORE- 
SEEN.” DEFENDANT UNIVERSAL IS FULLY 
CHARGEABLE WITH KNOWLEDGE AND NOTICE 
OF MATTERS KNOWN TO ITS AGENTS AND 
EMPLOYEES WHILE ACTING WITHIN THE 
COURSE AND SCOPE OF THEIR AGENCY AND 
EMPLOYMENT. 


Appellant Universal contends that plaintiff’s actual dam- 
ages “should not exceed the sum of $5,000” because de- 
fendant Universal ‘established that it was not aware that 
it was infringing and that such infringement could not 


have been reasonably foreseen.” (Op. Br. p. 66.) 


Appellant Universal deliberately omits to direct the 
attention of this court to the fact that the trial court 
expressly found contrary to this contention. See Find- 
ing VIII, [Tr. p. 35], where the Trial Court expressly 
found: 

ree that defendants and each of them at all 
times were fully informed and had full knowledge 
that they were infringing upon plaintiff's copyright 
and the court further finds that the defendant Uni- 
versal Pictures Company, Inc. could and should have 
reasonably foreseen said infringements upon plain- 
tiff’s copyright.” 


Gi 


This finding is abundantly supported by the uncontra- 
dicted evidence that at all times during the production 
of the infringing motion picture Universal’s writer 
Bruckman and Universal’s producer Yarbrough were fully 
informed and had full knowledge that the infringing 
sequence was “suggested by and patterned after’’ the 
Harold Lloyd picture “Movie Crazy.” [Tr. pp. 95-96. ] 
In view of this evidence appellant Universal is completely 
in error in claiming that it “established that it was not 
aware it was infringing and that such infringement could 
not have been reasonably foreseen.” (Br. p. 66.]  De- 
fendant Universal is fully chargeable with knowledge and 
notice of matters known to its agents and employees while 
acting within the course and scope of their agency and 
employment (Fletchér Cyclopedia of the Law of Private 
Corporations, Vol. 4, Chap. 42, Par. 2215, p. 3430; Chris- 
tian v. American Druggist Syndicate, 285 Fed. 359 (C. 
C. A. 2); Stmmons Creek Coal Co. v. Doran, 142 U. S. 
ee 5. GE 239,35 L. Ed. 1063: Curae. Cong U.S. 
PO2005S. 25,222, 43. S.Ct. 570, 67 L. Ed. 956: Setpeider 
v. Thompson, 58 F. (2d) 94, 96; Shapiro & Bernstein Co. 
v. Velten, 47 Fed. Supp. 648; Sheldon v. Metro-Goldwyn 
Pictures Corp., et al., 106 F. (2d) 45, 50, 309 U. S. 390, 
397.) 


The section of the Copyright Act quoted by appellant 
Universal (Br. p. 66) omits the first portion of Section 
25(b) which provides no limitation whatever upon the 


amount of actual damages “as well as” actual profits re- 
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sulting from the infringement, but is very plain in its 
requirements that an infringer shall be liable: 

‘“(b) To pay to the copyright proprietor such dam- 

ages as the copyright proprietor may have suffered 

due to the infringement as well as all the profits which 


the infringer shall have made from such infringe- 
ment a 


, The statute then further provides for the award of so- 
called statutory damages which may be awarded by the 
court “in lieu of actual damages and profits’; which 
statutory damages are subject to the limitation of $5,- 
000 only ‘where the infringer shall show that he was 
not aware that he was infringing and that such infringe- 
ment could not have been reasonably foreseen.” This 
limitation is applicable, however, only where each and 


all of the following elements are present: 


1. Where no actual damages or profits have been 


proven; and 


2. Where the infringer proves that he was “not aware 


that he was infringing a copyright work’’; and 


3. Where the infringer proves that “‘such infringement 


could not have been reasonably foreseen.” 


None of these elements are present in the case at bar 
and the trial court expressly found that the defendants 
were fully aware and had “full knowledge” that they were 
infringing upon plaintiff’s copyright and that defendant 
Universal “should have reasonably foreseen said in- 


fringements.” [Tr. p. 35.] 
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POINT IV. 


The Court Did Not Err in Sustaining Objections to 
Improper and Argumentative Questions Asked 
Lloyd and Incompetent Questions Asked Hirli- 
man. 


(A) The Court Properly Sustained Objections to Argumen- 
tative and Improper Questions Propounded by Defend- 
ants to Harold Lloyd Whom They Called as Their Own 
Expert Witness and Stipulated They Would be Bound 
By His Testimony. 

Appellant Universal claims error by the Trial Court in 
excluding testimony purporting to impeach Harold Lloyd 
whom defendants had called as their own witness. (Br. 
p. 69.) As usual, defendant Universal distorts by fail- 
ing to state the actual picture of what happened at the 
trial. 


On Sept. 13, 1945, defendants rested on the issue of 
liability. [Tr. p. 340.] The Court agreed to permit cer- 
tain additional evidence consisting of “not more than two 
experts” to testify at a subsequent date on the issue of 
damages. [Tr. p. 345.] When the case was called two 
months later, Nov. 16, 1945, the defendant Universal 
called Harold Lloyd “‘as a witness by and on behalf of 
the defendants.” [Tr. p. 350.] Lloyd was expressly 
called as the “defendant's expert witness, not the plain- 
tiff’s, and defendant's counsel stipulated that Lloyd was 
their witness and that they would be bound by his tes- 
timony: 

“The Court: With that assurance I am going to 
let you proceed with the question but it 1s wnder- 
stood that this witness is your witness and you will 
be bound by his testimony. 

Pie beles:  Mhatisscorrecs, suv. 9) Ir) p. 352.) 
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Subsequently when defendant's counsel did not like 
Lloyd’s testimony as to the high value of reissue rights 
of his “silent” pictures such as “GRANDMA’s Boy” and 
“Girt Suy” (if revamped, narrated and scored like 
Charlie Chaplin’s “Gotp Rusn’’) and his later “talking” 
motion pictures such as “Mintxy Way” and “Movie 
Crazy,’ Universal's counsel, Mr. Abeles, decided he did 
not wish to be bound by his previous stipulation and the 
following colloquy took place: 


“Mr. Abeles: I respectfully submit he is not my 
witness. 

The Court: Yes, he is. You called him -asemn 
witness. He was excused and I told you this case 
was continued for a specific purpose, that is, to hear 
two experts on each side, and you issued a subpoena 
for this man and brought him into court. I told you 
in my chambers this morning that I would permit 
you to use him only as your own witness and when 
you called him you called him as your own witness.” 


(Ai eps So0: | 


When defendant Universal claims error on the part 
of the Trial Court in refusing to permit them to impeach 
a witness called by them as their own witness under the 
circumstances disclosed by the record and under a stipu- 
lation that they would be bound by his testimony, we sub- 
mit they are wilfully and deliberately attempting to con- 
fuse the issue and avoid the consequences of their own 
conduct. 


Strangely enough, in Harold Lloyd Corporation v. Wit- 
wer, 65 F. (2d) 1, so strongly relied upon by both appel- 
lants, virtually the same situation arose when Harold 
Lloyd and other officers of the Harold Lloyd Corporation 
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were called by the adverse party who claimed a right to 
impeach these witnesses whom they had called as their 
own. In no uncertain terms this Court said, 65 F. (2d) 
ate Dao: 

“The fact that the appellee may have called these 
witnesses under a mistaken belief . . . cannot 
change the rule that appellee thereby vouched for 
their credibility.” 


This Court expressly held that under the circumstances 
disclosed, the adverse party was ‘‘estopped to claim that 
the witnesses are unworthy of credit by reason of having 
called them as his own witnesses.” (65 F. (2d) at p. 5.) 


Furthermore the two questions which defendant's coun- 
sel asked Lloyd were both highly improper, even if they 
had not called him as their own witness. The first ques- 
tion was highly argumentative and was objected to upon 
that ground and the objection sustained. [Tr. p. 364.] 
The witness had testified that comedies such as Chaplin’s 
“GoLp RusnH”’ had been reissued and could be remade and 
whether or not other comedies had been reissued or re- 
made was “beside the point.’ Counsel for defendant 
then indignantly commenced his argument with the wit- 
ness: 

“Q. That is beside the point? Well, in all these 
years if one single picture has ever been remade of 
that nature, that is beside the point, is that right? 

Mr. Fendler: Objected to as argumentative. 

The Court: Yes, it is argumentative, counsel. J 
am not going to permit you to impeach your own 
witness as you go along.” [Tr. p. 364.] 


a 


The second question which the Court refused to permit 
defendant’s counsel to ask was one concerning a statement 
in a brief in an action brought against Lloyd by Sadie 
Witwer (misprinted Witworth) fifteen years previously. 
[See Tr. p. 365.] Obviously a brief prepared by an at- 
torney in another lawsuit tried fifteen years earlier was 
incompetent and completely beyond the limited scope of 
examination to which defendant’s counsel had restricted 
himself by his agreement to be bound by Lloyd’s testi- 
monyen)| Lt. peoozal 


It should furthermore be noted that the question was 
in effect merely another argument with the witness and 
defendant’s counsel had previously been repeatedly cau- 
tioned by the Court against twisting the witness’s an- 
swers [Tr. p. 361]; invading the province of the Court 
[Tr. p. 360]; and arguing with the witness [Tr. p. 358]. 


(B) The Court Properly Excluded MHirliman’s Proposed 
Testimony That Thirteen Years Prior to Trial, He Had 
Personally Purchased Reissue Rights in an Old SILENT 
Lloyd Picture Entitled “GIRL SHY.” Such Testimony 
Was Incompetent for All Purposes; It Did Not Con- 
tradict Lloyd, and It Could Not Establish the Value of 
Reissue Rights in a TALKING picture in 1945. 


Defendant Universal complains that it was not per- 
mitted to offer evidence through its witness Hirliman 
“that he had purchased the reissue rights to one of plain- 
tiff’s pictures for only $3500.” (Universal’s Op. Br. p. 
70.) What Universal fails to state to the Court at any 
of the three places where the same statement appears in 
its brief (Universal’s Op. Br. pp. 30, 31, 70) is that the 
motion picture in question was not a talking picture but 
was a silent picture, the reissue rights of which Hirliman 


_ 57 


Purchased “in either 1932ver 1933” [ Tr. pe429] lone 
after the advent of talking pictures. Of course no ordi- 
nary exhibitor of talking pictures would purchase or ac- 
cept silent pictures after his theater had once been “‘ wired 
for sound” and the public had finally accepted talking pic- 
tures in place of silent pictures. Lloyd himself pointed 
out the necessity of revamping any silent picture in order 
to make it marketable. 

“Naturally you have to embellish it today. You 
would have to narrate it to a certain extent. You 
would have to score it. That would naturally depend 
on how well you did that and who did it. I think I 
could do it and it would probably be very valuable. 

©. And would the same apply to the picture 


‘Safety Last’? A. I would say it would, yes.” 
ie peo. | 


It is obvious that appellant Universal is attempting to 
take a very unfair advantage of its own concealment of 
material facts, when it contends that Hirliman’s proposed 
testimony that he paid a third party (Pathe Exchange) 
$3500 for the reissue rights of a silent motion picture in 
1932, was relevant or competent or could have any pro- 
bative force in a determination as to whether a talking 
motion picture had reissue value in 1945 (in which no re- 
vamping, narrating or scoring would be necessary). 


Furthermore defendant Universal had contended from 
the commencement of the trial that the value of other 
talking pictures reissued and remade by other producers 
(particularly including the Harold Lloyd talking motion 
picture entitled “Movie Crazy”) was improper and in- 
competent and objections by defendants had been repeat- 
edly sustained by the Court. [Tr. pp. 107-111.] In 


—93- 


other words, defendant Universal contends that one rule 
of evidence should be applicable to the plaintiff and all 
plaintiff’s evidence respecting the 1945 value of compara- 
ble talking pictures should be excluded; but another rule 
of evidence should be applicable to the defendant Universal 
which should be permitted to offer evidence respecting the 
value of an incomparable silent picture purchased thirteen 
years prior to trial. 


Appellant Universal’s only other contention with re- 
spect to the admissibility of Hirliman’s evidence is that it 
was “in contradiction of Lloyd’s prior testimony.” (App. 
Universal’s Op. Br. p. 70.) This also is a complete mis- 
statement of the record and is based upon the additional 
flat misstatement that ‘Lloyd had testified that the reissue 
rights had never been sold, licensed or disposed of to any 
of his pictures.” (Universal’s Op. Br. p. 29.) Tiveuiae: 
is that Lloyd testified “I haven’t had them up for sale” 
[Tr. p. 354] but Paramount sold the remake rights of 
“‘Maitky Way’ to Goldwyn” [Tr. p. 136], and Hirli- 
man’s offered testimony was that he had purchased the 
remake rights in the silent picture “Girt Sy” from 
Pathe [Tr. p. 429]. There is no inconsistency in Lloyd’s 
testimony. Even if Lloyd’s testimony was inconsistent it 
would be on a wholly collateral matter, to-wit: the value 
of reissue rights in silent pictures is not an issue in this 
lawsuit. 


And in any event appellant Universal is precluded from 
attacking or attempting to impeach the witness whom they 
called and stipulated they would be bound by his testi- 
mony. See Point IV (A), supra: Harold Lloyd Corpo- 
ration v. Witwer, 65 F. (2d) 1, at p. 5, is conclusive 
against defendants on this point.) 


AGG. 
POINT V. 


Defendant Universal’s Attempt to Invoke the Doc- 
trines of Laches and Estoppel for the First Time 
on Appeal Must Fail. 


(A) The Evidence Shows No Laches and in No Event Is the 
Doctrine Applicable to an Action at Law for Damages. 


Defendant Universal’s attempt to shield itself from its 
intentional infringement of plaintiff’s copyright by taking 
purported shelter under the doctrine of laches, is typical 
of its continuous efforts to avoid the effect of its wilful 


acts by raising completely untenable contentions. 


The alleged defense of laches was never pleaded by de- 
fendants; it was not an issue in the Trial Court; and it 


is now being raised for the first time on appeal. 


It is, of course, elementary that laches, like the statute 
of limitations, is an affirmative defense that must be al- 
leged and proved by the defendants, and this is conceded. 
(Universal’s Op. Br. p. 77.) 


It is furthermore well established that such defense 


cannot be raised for the first time on appeal. 


Ferryboatman’s Union of Calif. v. Northwestern 
Pgacmmewc oy, a4. (2d)°773 (C. Cee) 


Ashton v. Glaze, 95 F. (2d) 427 (C. C. A. 9). 


The cases relied upon by defendant Universal are not 
in point. For example, it cites the equity case of Haas 
v. Leo Feist, Inc., 234 Fed. 105, but fails to comment 
upon or inform this Court of Judge Learned Hand’s true 


opinion on laches, for immediately following the language 
quoted by defendant Universal, the Court said: 
“If the defendant be a deliberate pirate this con- 


sideration (laches) might be irrelevant and I think it 
Sich ecw = oe (ate pe LOSs 


The other cases cited by defendant Universal are so 
completely inapplicable as to hardly merit comment. How- 
ever, as an aid to this Court, we briefly refer to some of 


them. 


Window Glass Mac. Co. v. Pittsburgh Plate Glass Ca., 
284 Fed. 645 (Universal’s Op. Br. p. 72) was an action 
in equity for patent infringement. Plaintiff, after threat- 
ening defendant with an action, delayed eleven years in 
filing its suit, during which time the defendant, relying 
on plaintiff's apparent approval, made large expenditures. 
The very headnote of this case recognized the general 
rule, for it states: 

“Mere delay will not ordinarily bar a suit for an 
injunction against a naked infringer. . . .” 


Gillons v. Shell Co. of California, 86 F. (2d) 600 
(Universal’s Op. Br. p. 73), likewise was an action in 
equity for patent infringement, where plaintiff delayed for 
nine years before bringing suit, although he had notice 
of defendant’s alleged infringement. Here there was ac- 


tual proved prejudice to the defendant. 


Hardt v. Heidweyer, 152 U. S. 547, was a creditor’s 


suit im equity where plaintiff delayed for over five years 
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before bringing suit after full knowledge of all of the 


facts. 


Rome Grader & Mfg. Corp. v. J. D. Adams Mfg. Co., 
135 F. (2d) 617, was an action in equity for patent in- 
fringement where the plaintiff waited mine years before 
bringing suit and where there would have been actual 
prejudice to the defendant had plaintiff’s action been main- 


tainable. 


Pregomec. Kaw Pipe Lie Co., 113 F. (2d) 311, was 
an action i equity to secure a portion of the profits from 
an oil lease where the plaintiff had waited fourteen years 
before bringing his action, after sitting back and waiting 


to see whether operations would be financially successful. 


Valvoline Ou Co. v. Havoline Ou Co., 211 Fed. 189 
(Universal’s Op. Br. p. 74), was an equitable action in- 
volving unfair competition and alleged trademark viola- 
tion where plaintiff knew of defendant’s actions many 
years before bringing suit, during which time defendant 
had expended large sums of money without objection on 


the part of plaintiff. 


Vacuum Cleaner Co. v. Innovation Elec. Co., Inc.. 234 
Fed. 942, was an action im equity for alleged patent in- 
fringement. There was a five year delay, during which 
time plaintiff allowed the defendant to believe that no 
action would be taken. In this case a decree for the 
plaintiff was entered, the Court merely excluding the five 


year period from an accounting for profits. 


opinion on laches, for immediately following the language 
quoted by defendant Universal, the Court said: 
“If the defendant be a deliberate pirate this con- 


sideration (laches) might be irrelévant and I think it 
SliChy ee a dtapalOSy) 


The other cases cited by defendant Universal are so 
completely inapplicable as to hardly merit comment. How- 
ever, as an aid to this Court, we briefly refer to some of 


them. 


Window Glass Mac. Co. v. Pittsburgh Plate Glass Co., 
284 Fed. 645 (Universal’s Op. Br. p. 72) was an action 
in equity for patent infringement. Plaintiff, after threat- 
ening defendant with an action, delayed eleven years in 
filing its suit, during which time the defendant, relying 
on plaintiff’s apparent approval, made large expenditures. 
The very headnote of this case recognized the general 
rule, for it states: 


“Mere delay will not ordinarily bar a suit for an 
injunction against a naked infringer. . . .” 


Gillons v. Shell Co. of California, 86 F. (2d) 600 
(Universal’s Op. Br. p. 73), likewise was an action im 
equity for patent infringement, where plaintiff delayed for 
nine years before bringing suit, although he had notice 
of defendant’s alleged infringement. Here there was ac- 


tual proved prejudice to the defendant. 


Hardt v. Heidweyer, 152 U. S. 547, was a creditor’s 


suit 1 equity where plaintiff delayed for over five years 
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before bringing suit after full knowledge of all of the 


faets. 


Rome Grader & Mfg. Corp. v. J. D. Adams Mfg. Co., 
135 F. (2d) 617, was an action in equity for patent in- 
fringement where the plaintiff waited mine years before 
bringing suit and where there would have been actual 
prejudice to the defendant had plaintiff’s action been main- 


tainable. 


Presiomy. Kaw Pipe Line Co., 113 F. (2d) 311, awas 
an action im equity to secure a portion of the profits from 
an oil lease where the plaintiff had waited fourteen years 
before bringing his action, after sitting back and waiting 


to see whether operations would be financially successful. 


Valvoline Oil Co. v. Havoline Oil Co., 211 Fed. 189 
(Universal’s Op. Br. p. 74), was an equitable action in- 
volving unfair competition and alleged trademark viola- 
tion where plaintiff knew of defendant’s actions many 
years before bringing suit, during which time defendant 
had expended large sums of money without objection on 


the part of plaintiff. 


Vacuum Cleaner Co. v. Innovation Elec. Co., Inc., 234 
Fed. 942, was an action m equity for alleged patent in- 
fringement. There was a five year delay, during which 
time plaintiff allowed the defendant to believe that no 
action would be taken. In this case a decree for the 
plaintiff was entered, the Court merely excluding the five 


year period from an accounting for profits. 
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Pollitser v. Foster, 59 F. (2d) 901 (Universal’s Op. 


Br. p. 75), involved an action i equity for alleged pat- 
ent infringement. Here plaintiff watted five years after 
abandoning a prior suit before filing his action and then 
delayed an additional cleven years before bringing the case 


tomer 


No additional comment is needed to point out the com- 
plete inapplicability of defendants’ cases to the case at 
bar, where the uncontradicted evidence is that defendants 
deliberately misappropriated plaintiff's copyrighted mate- 
rial and plaintiff's attorney was instructed to give writ- 
ten notice of infringement “not very long” after Lloyd’s 
attention was first directed to the infringements. [Tr. 
p. 153; Ex. G, Tr. pp. 386, 387.] Laches was "emies 
pleaded nor proven and in an action at law for damages, 
has no application whatsoever; it is a defense only in an 
equitable proceeding when affirmatively pleaded and 
proven. (19 Am. Jur. (Equity), Sec. 489, et seq.) 


(B) No Issue of Equitable Estoppel Was Presented in the 
Trial Court or Is Substantiated by the Record. 


As usual, Universal’s counsel completely distort and 
flatly misstate the record in their opening brief at page 77 
when they state that the written notice of infringement 
[Defendant’s Ex. G, Tr. pp. 386, 387] “was omerediite 
establish an estoppel and was received in evidence for such 


purpose without objection.” 


For the first time upon this appeal we are now advised 


that the purpose for which our notice of infringement was 
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offered by defendants was “‘to establish an estoppel.” Such 
purpose was not disclosed in any way at the trial; an 
estoppel had not been pleaded by defendants, and in fact 
defendant Unitversal’s answer not only admitted it had 
received the written notice of infringement dated March 
20, 1945, but furthermore admitted that since the receipt 
of such written notice “defendant has continued with the 
distribution and exhibition of said motion picture photo- 
peve wa liep. 20 par. Il.| It is quite true that plain 
tiff did not object to this pleaded notice being received in 
evidence. There was no contention by anyone that it 
had not been sent or that it had not been received or that 
it was anything else than what it purported to be, to wit: 
“the first written communication from the plaintiff’s at- 
torney.” [Tr. p. 385.] Plaintiff’s counsel refused to 
stipulate that this letter was “the first notice of any 
claim’ [Tr. p. 385] because defendants were at all times 
on notice that they were misappropriating plaintiff’s prop- 
erty. Obviously no estoppel can be predicated upon facts 


known to the defendants and unknown to the plaintiff. 


The cases cited by defendant Universal are completely 


dissimilar. 


In Haskins v. Rosenberg, 119 F. (2d) 803 (Univer- 
sal’s Op. Br. p. 77), the action was in equity to quiet title 
to real property. The defendant’s answer specifically al- 
leged laches as a defense and the only question before the 
Court was whether such a defense was broad enough to 


cover a Nevada statute of limitations where such statute 


en 


and its application had been argued in the Trial Court and 


was considered by all parties in issue. 


Vernon Lbr. Corp. v. Harcen® Const. Co., Vas Fazap 
348 (Unversal’s Op. Br. p. 78), also involves a situation 
where the issue was expressly litigated in the Trial Court, 
and where the Court said that counsel “admitted during 
the trial that it (defense of waiver) was one of the major 
defenses to the counter-claim.” (At p. 349.) 


In Pearl Assur. Co. Ltd. v. First Liberty Natl. Bank, 
140 F. (2d) 200 (likewise relied upon by Universal), the 
Court said: 

“Tt is clear that one of the issues upon which the 
case was tried was whether or not there had been a 
waiver by the defendant of the provisions of the 
policy. . . . The question of waiver was defi- 
nitely an issue in the trial of this case, in which evi- 
dence was introduced on both sides.” (At p. 202.) 


In the instant case, neither laches nor estoppel were 
pleaded nor proven and the statement that the plaintiff’s 
notice of infringement was received in evidence ‘‘to es- 
tablish an estoppel’ or that the issue of estoppel “devel- 
oped upon the trial’ and in accordance with the stipula- 
tion of plaintiff's counsel, is a complete distortion of the 


record and is wholly untrue. 
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POINT VI. 


Appellant Bruckman Is a Joint Tort Feasor Jointly 
Liable as a Contributory Infringer for All Dam- 
ages Sustained Through Infringement Upon 
Plaintiff’s Copyright. 


Appellant Bruckman cites no cases which support his 
contention that he is not liable for damages as a contribu- 
tory infringer. (Bruckman Op. Br. pp. 61-62.) Wash- 
ingtonian Pub. Cagv. Pearson, 140 F. (2d) 465, cited 
by Bruckman, relates solely to the proposition that one 
infringer cannot be held responsible for profits collected 
by another infringer. Certainly in view of the uncon- 
tradicted evidence in this case appellant Bruckman cannot 
contend that he is “in no way connected with or responsi- 
ble for . . . the infringements.” 


The finding of the Trial Court was that the individual 
defendant Clyde Bruckman was employed by the defend- 
ant Universal Pictures Co., Inc., in the capacity of writer 
and to assist in the writing of a certain motion picture 
photoplay entitled “So’s Your UNctLE,” and that one 
thousand feet of film were “knowingly, wilfully and de- 
liberately copied, misappropriated and plagiarized by de- 
fendants and each of them.” [Finding of Fact VII, Tr. 
pp. 34-35.] This finding was abundantly supported by 
the evidence and by Bruckman’s own testimony that he 
had “patterned” the corresponding sequence in defendant’s 
motion picture upon the sequence done in plaintiff’s pic- 
fice. 9 [lr p. 96. | 


The contention that the writer primarily responsible for 
pirating copyrighted material is to go quit of liability, 
is not new or novel. Each time that the contention has 
been raised. it has been held that the writer is liable for 
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damages as a contributory and participating infringer 
and joint tort feasor. The fact that the writer does not 
himself project the infringing motion picture upon the 
screen does not bar recovery of damages because it is an 
essential part of the production of the picture which re- 
sults in the infringement of the plaintiff's rights. 


In Cain vw. Universal Pictures Co., 47 Fed. Supp. 1013 
(D. C. Sou. Dist. Cal.), Judge Yankwich expressly Weld 
that a writer would be liable who deliberately pirated a 
copyrighted work: 


“Infringement of copyright consists (1) of the 
alleged copying of a part of the plaintiff's work, and 
its inclusion in the scenario for the purpose of its 
(2) incorporation into the finished motion picture, 
(3) for exhibition purposes. If Taylor appropriated, 
as the complaint alleges, a portion of the plaintiff’s 
work and turned it over to the other defendants, 
his counection with the picture did not end then. 
The material was intended by him to be used in the 
motion picture to be produced from the story, which 
was to be exhibited to the public on its completion 
and release. 


“So the wrong done to the plaintiff in a case of 
this character does not lie in the mere copying of 
his material, which, without publication or incorpo- 
ration into a motion picture, would result in no in- 
jury to him. It consists of (1) the deliberate ap- 
propriation of a portion of his work and its delivery 
to others for (2) inclusion in the finished picture 
and (3) exhibition to the public. 


“Therefore, conceding that the actual distribution 
of the picture, following its original release, was 
done by others than Taylor, the action is not barred, 
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as to him, by the expiration of two years from the 
date of release. For the continuous exibition of the 
picture is one of the auns of the composition of the 
script by him. He 1s, therefore, chargeable not only 
with the act of composing the screen play, but 1s 
also a participant in its incorporation into the motion 
picture and its subsequent exlubition.” 


inmii@em Uevitier, 50 U.S. P.O. 625 (Dees. 
N. Y.), the authors of the infringing play were held to 
have ‘‘aided and abetted in the production of the play by 
furnishing the use of the infringing manuscript for which 
they received a royalty; they are jointly liable with the 
other defendants for the plaintiff's damages.” 


Gross v. Van Dyke Gravure Co., 230 Fed. 412, 414, 
14 GC. Avs54 (2d C. C. A.): 


“Why all who unite in an infringement are not, 
under the statute, lable for damages sustained by 
plaintiff we are unable tosee . . . as all united in 
infringing, all are responsible for damages resulting 
from the infringement.” 


American Telephone v. Radio Audio, 281 Fed. 200, 203: 


6é 


Joint infringers are joint tort feasors. 
An infringer and one who induces or contributes to 
the infringement are likewise liable i solido and so 
may be joined as defendants.” 


itediozvle weucoss. 23 Hed, Supp. 125 (1). ©, Ore) ethe 
Court held employees to be liable even when their em- 
ployer was the U. S. Government and was immune from 
liability, the Court stating: 


“The position of defendants as emplovees of the 
U. S. cannot protect them from the award of dam- 
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ages. The immunity of the sovereign cannot in a 
republic immunize its agents also. The acts were 
done for the benefit of the government by the em- 
ployees thereof.” 


The general rule is stated by Herbert A. Howell, As- 
sistant Registrar of Copyrights, in his book on “Copyright 
aw at jelace 

“While tort feasors are jointly and severally liable 
for the damages sustained by the plaintiff, they may 
not be severally liable for any profits in which they 
did not share.” 


Since Bruckman received no profits, his counsel is par- 
ticularly anxious to have this pirate absolved from all 
financial responsibility for his piracy; although he delib- 
erately misappropriated the plaintiff’s property after con- 
cededly receiving from the Harold Lloyd Corporation 
$21,459 for his services as a writer and an additional 
sum of $21,441 for his services as director upon the 
motion picture “Movie Crazy.” [Plaintiff’s Ex. 2, Tr. 
p. 174.]* 


Certainly Bruckman’s moral and legal delinquency in 
betraying and stealing from his former employer does not 


commend him to the leniency of this Court. 


*Bruckman is alleged in plaintiff's complaint to have received 
an aggregate of $135,000 during his period of employment by the 
plaintiff corporation. [Tr. p. 3.] 


Conclusion. 
Appellants deliberately misappropriated plaintiff's prop- 
ELAS 
Their contentions upon appeal are as unjustified as their 
original piracy. 
Their respective appeals should be dismissed, with 
counsel fees awarded to plaintiff's attorney as part of 


plaintiff’s costs on appeal. 
Respectfully submitted, 


Haroitp A. FENDLER, 
Attorney for Appellee Harold Lloyd Corporation. 


APPENDIX I. 


Ilhustrative False, Erroneous or Misleading State- 
ments in Appellant Universal's Opening Brief. 


PAGE 1. 


Defendant Universal mates that iis appeal is “Irom 
2 sass holding that plaintiifs copyright . . . 
has been infringed by the use of six ‘gags’ or pieces OT 
stage business’ used in a comedy routine.” IJm faci, the 
fndimes and judgment hold miringement of 37 consecu- 
tive scenes. including characters. characterizations. mioti- 
vation. treatment and se quence of action consisting = an 


: 
a 
/ 
4 


tire sequence in plait 


per. 34.] 


motion picture. [Tr. p. 42. 


PAGE 2. 


Defendant Universal purports to summarize the plead- 
ines but ommis the mosi important admission contained in 
its verified amswer, to wit. that after receipt of plaintiff’s 
written notice of iniringement. it “admits that said de- 
fendant has continued with the exhibition of said motion 
picture photoplay.” [Tr. p. 20. par. 2.] Written notice 

¢ 


was given by plaintiit = attorney March 20. 1943: Univer- 
sal’s answer was verified ae. 2.194835. [Tr. p. 2hy 
PAGES 3-6. 
Defendant Universal’: purported synopses of plaintiff's 


and defendants motion pater reduce (0 pages ox the 
screen play and 27 consecutive scenes in each photoplav 
to 14 lines. omitting ali details of dialogue. characieriza- 
tion. motivation. treatment. arrangement and sequence of 
SCEMES. EFC. 


aioe 
PAGE 7. 


Defendant Universal states: ‘‘The first notice of plain- 
tiff’s claim was in a written communication received by 
defendant Universal from plaintiff’s attorney under date 
of March 20, 1945.” Jn fact, Universal had notice at all 
times during production and distribution through its 
writer Bruckman and its producer Yarbrough that Lloyd’s 
material was being used. [Finding VII, Tr. p. 34; Bruck- 
igen, JI joy Sy | 


INGE, 7 


Defendant Universal states that plaintiff “offered no 
evidence to refute defendants’ proof that plaintiff had 
deliberately failed to notify defendants of the alleged in- 
fringement until over fifteen months.” The truth is that 
defendants offered no proof plaintiff ever had any notice 
of the piracy of plaintiff’s picture prior to March, 1945, 
and plaintiff's evidence showed the matter was placed in 
the hands of plaintiff’s attorney ‘‘not long after” the 
matter was first called to Lloyd’s attention. | Tr. paeliaa 


PAGE 8. 
Defendant Universal states that Lloyd testified to the 


6¢ 


without 
the proof of any facts to support the same.” Jn fact, 


re-issue and re-make values of his own picture 


Lloyd’s testimony showed his vast experience in produc- 
tion, distribution and “practically everything that there 
is to do with the motion picture.” [Tr. pp. 98-99.] None 
of this testimony is quoted or referred to by defendants 
who did not object to Lloyd's qualifications at the trial 
nor to his testimony that an old motion picture had value 
as ‘a story to be sold to others” or for “re-make” or 
“re-issue.” [Tr. pp. 107-108. ] 


a 
PAGE 9. 


Defendant Universal states that “the only example” 
which Lloyd could give of a re-issue was Chaplin’s “Gold 
Rush.” Ji fact, defendants’ counsel objected to any spe- 
cific examples being given by Lloyd and defendants’ objec- 
tions were sustained upon the grounds that the offered 
testimony was “irrelevant, immaterial and incompetent.” 
[Tr. pp. 106-107.] Defendants’ counsel would not even 
permit Lloyd to complete his voluntary statement about 
“The Gold Rush” for the reason that Lloyd was asking 
permission “to specify pictures which he desires to com- 
pare.” [Tr. pp. 110-111.] How can defendants claim 
Lloyd could give only one example of reissue when they 
prevented his giving more examples or specifying further 
pictures? Defendants’ own evidence completely corrobo- 
rates Lloyd’s testimony that reissuing a picture is a “well 
known practice in the industry.” [See Hirliman’s testi- 
mony his company bought during the last three or four 
years the reissue rights to seven Selznick Internation pic- 
tures; 35’Gaumont British pictures; 34 Samuel Goldwyn 
pictures, etc. Tr. pp. 422-425.] 


PAGE 9. 


Defendant Universal states that Lloyd “first testified 
that the remake rights to one of his pictures ‘Milky Way’ 
had been sold [Tr. p. 136]. He was later obliged to adnut 
that the picture does not belong to me [Tr. p. 354].” This 
is a deliberate attempt to confuse the Court. Lloyd had 
starred in “Milky Way” for Paramount. He never testi- 
fied that he owned or had sold the re-make rights to this 
picture. The testimony first quoted by defendants omits 
Lloyd’s testimony that Paramount (not himself) had sold 
the re-make rights of Milky Way to Goldwyn. [Tr. p. 


ay. 


136.] Lloyd was wot “later obliged to admit” the picture 
did not belong to him because he had testified in the first 
instance that it was Paramount which had made the sale. 


PAGE SIG, 
Defendant Universal states that Lloyd “conceded that 


it was not a common practice in the industry to reissue 
or remake old motion picture subjects.” Ju fact, his testi- 
mony was exactly to the contrary: 

“Q. Is that (reissuing a picture) a well-known 
practice in the industry? A. Yes, it has been done 
many times,’ | Ir. p. 106.| 

* x x . 2 “ xk 2 
“Q. Is remaking a picture a practice which is 


popularly engaged in in the motion picture industry? 
A Vctyamuchise. | lia pl0oy) 


PAGE Selle! 2. 

Defendant Universal states that Lloyd ‘conceded that 
he was not qualified and in no position to express any 
opinion as to the availability or value” of reissue or re- 
make rights (Br. p. 11): and that the Court “recognized 
that this testimony had completely disqualified the wit- 
ness.’ (Br. p. 12.) Jn fact, Lloyd made no such con- 
cession and all of his evidence is to the contrary. [See 
Tr. pp. 98-111.] The testimony quoted by defendants 
[Tr. p. 309] refers to “interchange” of pictures between 
major studios and not to sale of reissue or remake rights. 
The details of an exchange of pictures or talent-for- 
pictures between two studios would ordinarily be known 
only to the participants in the deal. The Trial Court 
repeatedly referred to the fact that Lloyd was well quali- 


fied and had a “broad comprehension of the industry.” 
ra, 30a 
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Defendant Universal claims that the Paramount picture 
starring Lloyd entitled “Ture Mitky Way” had only been 
bought as a guide for making another picture and “not 
for remake.” In fact, Loyd testified that Paramount had 
sold the remake rights of “Mitky Way” to Goldwyn 
[Tr. p. 130] and offer of proof was repeatedly made that 
the sale price was $125,000 in cash plus the loan-out of 
the services of Teresa Wright, an outstanding motion 
picture star. [Tr. pp. 29-31, 367-8, 492; see App. Lloyd’s 
Op. Br. pp. 7-13 incl.] Lloyd testified that after Goldwyn 
bought the remake rights of “Milky Way” and while it 
was being made over that Goldwyn used the original 
picture “as a guide’ while remaking scenes from the 
Paramount picture [Tr. p. 308]: Lloyd did not testify, 
however, that the picture had been “bought as a guide 

and not for remake.’ The latter part of Univer- 
sal’s statement is directly contradicted by the evidence, 


loan Gia ley 


Defendant Universal states that plaintiff’s witness 
George R. Bentel had, since 1923, acted as “author’s agent 
in the sale of manuscript plays for stage production’; and 
that he admitted on cross-exanination that productions 
with which he had been associated were “limited to stage 
plays.” Neither statement 1s correct. Bentel testified he 
had been vice-president and general manager of Oliver 
Morosco’s productions and had made moving pictures with 
Louis B. Mayer and William N. Selig [Tr. p. 197], and 
that he represented the entire libraries of Edward FE. Rose, 
Jack London, James Oliver Curwood and others. [Tr. 
p. 197.) The Court will take judicial notice that neither 
Jack London nor James Oliver Curwood were dramatists 


ge 


noted for stage plays and the witness expressly testified 
for twenty years he had acted as literary broker and had 
familiarized himself “with the market for motion picture 
rights and the value of motion picture stories” |Tr. pp. 
197-198] and with the value of reissue and remake rights 
of pictures. [Tr. p. 198.] Yet defendants state “without 
proof of any supporting facts (e. g., without foundation) 
the witness was permitted to testify.” It should be noted 
the defendants failed to object at the trial that the witness 
had not qualified as an expert. [Tr. p. 197.] 


PAGE 16. 


Defendant Universal states that plaintiff's witness 
Bentel testified ‘the ordinary period for the remaking of 
a picture is four years after its release.” The fact is that 
Bentel did testify that ‘‘some’”’ pictures have been remade 
within four years but gave numerous examples of pictures 
remade as “talkies”? although originally done as “silents” 
sixteen to twenty-seven years previously. [Tr. p. 205.] 


EAGHoa7-1c: 


Defendant Universal states that plaintiff’s witness Bots- 
ford testified with ‘no supporting facts” (Br. p. 17) and 
that he “knew of only one comedy picture ‘Hold That 
Blonde’ in the entire history of the industry that had ever 
been used for remake.” (Br. p. 18.) Jn fact, the Court 
held Botsford “qualified” by “long years of experience in 
the industry” [Tr. p. 461] after Botsford had testified 
that he had been head of the Editorial Board at Paramount 
as executive assistant to the head of the studio at Para- 
mount for five years and the producer of 15 or 16 pictures 
at Paramount, and that later on he was managing director 
of the A. & S. Lyon Agency. [Tr. pp. 453-6.] Botsford 
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did not testify he knew of only one comedy picture in the 
history of the industry which had been remade; on the 
contrary, he testified that during the course of his regime 
at Paramount between 1930 and 1941, Paramount had 
made comedies as well as other types of motion pictures. 
When he was asked to ‘“‘name some of the comedies that 
were remade at Paramount’ defendants objected to any 
specific examples and their objection was sustained by the 
Court. [Tr. pp. 456-457.] Subsequently, Botsford men- 
tioned a Raymond Griffith comedy entitled “Hold That 
Blonde” which had just been remade by Paramount with 
Eddie Bracken and had just opened the previous night 
in Los Angeles. [Tr. p. 463.] On cross-examination he 
was asked whether “That is the only one you can think 
of” and replied, “I could probably give you more if I had 
a little time to think of them.” [Tr. p. 470.] 


PAGES 20521. 


Defendant Universal states that its witness Felix Adler 
testified that certain ‘“‘stage business” was “taken by 
plaintiff’ from old magicians’ acts, etc. Adler did sot so 
testify, although he did state he personally knew of prior 
use of certain incidents in different form and combination 
which were suggested by him to plaintiff’s other writers 
for use in plaintiff's picture “Welcome Danger.” [Tr. 
pp. 320-325, 328.] On cross-examination, after first deny- 
ing that he and Bruckman copied the Lloyd sequence at 
Columbia [Tr. p. 335], he eventually admitted that he and 
Bruckman had written the sequence for the Columbia 
picture “with full knowledge that it had been in the 
iaroldelayd picture Movie Crazy, ~ [lr ip, 337.] 


a 
PAGE 23. 


Defendant Universal ascribes reasons purportedly given 
by their producer Yarbrough for making no objection to 
the use of the Lloyd sequence inserted by Bruckman in 
the Universal picture, such as “it was a common practice,” 
etc. There is nothing whatever in the evidence to show 
Yarbrough's opinions or conclusions as to why he should 
or should not copy Lloyd’s material, excepting only that 
Bruckman told him he “had used the material at Colum- 


bia” and that it was “suggested by and patterned on 
eulovie Giazje = et Drepps 26, 237, | 


PGi 2: 


Defendant Universal states ‘“‘the producer of the Colum- 
bia picture had authorized its use for the same reasons.” 
There is no such testimony except that defendants’ wit- 
ness Adler attempted to justify Columbia’s piracy by 
Bruckman and himself through the voluntary statement 
that ‘“‘all comedians do the same gags.” [Tr. p. 338.] 
Defendant Universal implies that Lloyd knew all about 
the infringing Columbia picture for two years prior to 
the release of Universal’s infringing short and that such 
Columbia release proceeded “without plaintiff’s objec- 
tion.” All of the evidence shows that Lloyd never heard 
of the Columbia picture until a few days before the trial 
of this action [Tr. p. 151]; and even Adler, defendants’ 
witness and the writer of the infringing Columbia “short” 
testified, “I do not believe they play around here in Los 
Angeles; I have never seen a [that] Columbia picture 
here,” tts ps 336 | 


Lge. 


PAGE 24. 


Defendant Universal states that “the Court had said 
that none of the plaintiff’s witnesses were qualified to 
establish damage.’ No such statement was ever made 
by the Court. Defendants’ references to the transcript 
are long before Botsford had testified; before Landau and 
Bentel had completed their testimony and before Lloyd 
had been called as a witness for the defendants. 


PAGE 24. 


Defendant Universal states that Lloyd admitted he had 
“no knowledge of any common practice of dealing in re- 


issue and remake rights.” /n fact, Lloyd’s testimony is 
foptacrcomtrary. [See Ir. pp. 105, 106, 107, 369] 


eG Ee 25, 


Defendant Universal states that the Court recognized 
Lloyd was “not qualified to testify” as to practices in 
the industry. The Court did not so state; on the con- 
trary, the Court commented on Lloyd as having “a broad 
comprehension of the industry.” [Tr. p. 303.] 


PAGES 25-28. 


Defendant Universal so distorts the testimony of their 
witness Hirliman so as to imply that he qualified as an 
expert on the value of “remakes” as well as “reissues”: 
and that he testified that the Lloyd picture had neither 
remake nor reissue value because “whether a picture has 
any remake value depends upon whether it has any re- 
issue value.’ [Tr. p. 427.] This was not Hirliman’s 
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testimony which we quote verbatim from the transcript 
page referred to by defendants: 


“(Testimony of George A. Hirliman) : 

The Witness: Well, I never buy for re-make pur- 
poses. I only buy first for re-issue and if it has re- 
make value that adds value to me, but if it had only 
re-make value I would not be interested in it. 

The Court: So you don’t know? 

The Witness: I don’t know so far as anyone else 
is concerned. 

The Court: But you have no opinion as to the re- 
make value? 

The Witness: No, sir.” 


Hirliman thus expressly disqualified himself as an ex- 
pert on “re-make’” value as to which he stated to the 
Court he had “no opinion.” {[Tr. p. 427.] 


PNG E Zo, 


Defendant Universal states that ‘Lloyd had testified 
that the re-issue rights had never been sold, licensed or 
disposed of to any of his pictures.” Lloyd did not so 
testify; he stated Paramount had sold the re-make rights 
of “Milky Way” to Goldwyn [Tr. p. 136]; but that he 
had never had them up for sale. [Tr. p. 354.] De- 
fendants’ witness Hirliman did not contradict Lloyd 
when he testified he bought certain re-issue rights in an 
old silent picture from Pathe. [Tr. p. 429.] 


PevGid 30: 


Defendant Universal states that there was “unim- 
peached testimony of both plaintiffs and defendants’ wit- 
nesses that such rights . . . had no re-issue value.” 
This is untrue. No plaintiff’s witness so testified. All of 


—| = 


plaintiff's expert witnesses, Lloyd, Botsford, Landau, and 
Bentel, contradicted—and thus impeached—the evidence of 
defendants’ witness on this point. [See Lloyd, Tr. pp. 
LOTAO05, 107; Landau, Tr. pp. 256, 258: Bentel, Tr 
p. 203, Botsford, Tr. pp. 460-465. ] 


PAGE 30. 


Defendant Universal prints parenthetically a statement 
by their own counsel relating to Lloyd’s silent picture 
“Safety Last” in such a manner as if it were evidence 
given by defendants’ witness Hirliman. This is grossly 
misleading because Hiriiman did not so testify, and a state- 
ment by counsel is not evidence. 


PAGE 31, 


Defendant Universal states that Hirliman “was flain- 
tiffs witness.” J fact, Hirliman was called and testified 
solely on behalf of defendants. [See Tr. p. 420.] 


leeAiGde, Siig 


Defendant Universal’s description of Hirliman’s testi- 
mony is completely inaccurate because the pages of the 
transcript referred to by Universal do not contain the 
” “Stage 
business,” “comedy routine,’ ‘comedy accretion,” etc. 
[See Tr. pp. 447-448.] These terms are supplied solely 
by Universal’s counsel. 


language attributed to the witness such as ‘‘gags, 


Lee T SS) 


Defendant Universal states that the trial court ‘“‘recog- 
nized that as this sequence was not a part of the general 
theme, it could be deleted without affecting the picture.” 
The trial court did not so state and its oral opinion [Tr. 


ape 


p. 520] and findings of fact are to the contrary. [Tr. 
2h 34.] During Hirliman’s testimony, the trial court made 
it clear that defendants’ testimony that the magician’s 
coat sequence was not a material fact in the picture, 
was simply “wasting time” because the court said “I saw 
the picture and I have my own views as to the value of 
that sequence.” [Tr. p. 447.] Previously, the trial court 
itself developed testimony that plaintiff’s picture could not 
be re-issued without the sequence because the result is 
“that it would be a short; it would change the picture 
so it could not be issued in its present form.”  [Seé 
Tr. p. 140.] 


RAGE 33, 


Defendant Universal’s counsel again injects the terms 
“gags,” “stage business,” and “comedy routine,’ stating 
that Lloyd “conceded” that the 57 consecutive scenes 
slavishly copied by defendants merely was a “sequence of 
> and that the court ‘‘acquiesced” in the contention 
that the ‘“‘sequence of these ‘gags’ or ‘stage business’ was 
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gags, 


the subject of copyright protection and judgment was 
rendered on that basis.” Lloyd did mot so concede nor 
did the Court render judgment “‘on that basis.’ Lloyd did 
testify that there were “gags within the comedy scene” but 
expressly stated ‘“‘those (57 consecutive) comedy scenes 
make up the whole sequence” [Tr. p. 137]; thats 
whole sequence is naturally tied into the story; it is the 
heart of our story and without that particular sequence 
tied into the story it is certainly destroyed” [Tr. p. 147]; 
that the sequence is an “integral and essential part of the 
story and plot,’ and “plays a functional part in the de- 
velopment of the picture.’ [Tr. pp. 138-9.] 


{= 
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Defendant Universal states ‘“The Court said that none 
of the plaintiff’s witnesses were qualified to evaluate such 
(re-issue or re-make) rights [Tr. pp. 303, 371.]” This 
is a repetition of the same untrue assertion made on page 
24 and appears in somewhat different form on page 67 
of Universal’s opening brief. No such statement was 
ever made by the Court. On the contrary, the Court com- 
mented on Lloyd’s “broad comprehension of the industry” 
[Tr. p. 303]; and expressly held Botsford to have “quali- 
fied” as “a man with long years of experience in the in- 


dustry.” [Tr. p. 461.] 


PG 35. 


Defendant Universal states that “Lloyd conceded that 
he had no experience in that (distribution) end of the 
business.” Lloyd made no such concession and testified 
to the comivery. {Tr. pp. 98,369.| In fact, the very 
page of the transcript referred to by defendant Universal 
shows that Lloyd testified he had been “injected into the 
distribution end of the business and all the other forms 
of the business.” [Tr. p. 369.] 


PAGE Oo 


Defendant Universal’s counsel states “The Court’s 
determination that such rights to plaintiff’s picture had 
a substantial value was based solely upon this (Lloyd’s) 
testimony.” The Court did not at any time make such a 
statement and it is obvious from the record that Lloyd’s 
testimony was fully corroborated by Botsford |Tr. pp. 
453-464]; Landau [Tr. pp. 253-258], and Bentel [{Tr. 
pp. 196-198, 203, 406, 410]. See our opening brief 
for cross-examination of appellant Lloyd, pages 20-24. 
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Defendant Universal states “all of plaintiff's witnesses 
conceded that no picture had ever been re-made and only 
one re-issued of this nature.’ (Br. p. 35.) This is a 
gross misstatement. Lloyd testified to Chaplin’s “Gold 
Rush” having been re-issued [Tr. p. 364], and Lloyd’s 
own “Milky Way” being currently re-made by Goldwyn. 
[Tr. pp. 368, 370.] Botsford testified that comedies had 
been re-made at Paramount during the eleven year period 
he was executive assistant to the head of the studio [Tr. 
pp. 456-7] but defendants’ counsel objected to any names 
of such comedies being stated by the witness. [Tr. p. 
457.| Previously he had mentioned a comedy entitled 
“Hold That Blonde” which had ‘“‘opened” the night be- 
fore Botsford testified and was a “re-issue” of a Ray- 
mond Griffith comedy. [Tr. p. 463.] Botsford expressly 
testified “I could probably give you more if I had a 
little time to think of them.” [Tr. p. 470.] This evi- 
dence is directly contrary to defendant Universal’s flat 
assertion that “plaintiff’s witnesses conceded that no pic- 
ture had ever been re-made and only one re-issued.” (Br. 


Dy olen] 
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Defendant Universal makes the highly misleading argu- 
ment that the trial court “assessed damages upon the er- 
roneous theory . . . that it could add such arbitrary 
amount” of damages to defendant’s profits as it might 
deem proper under the “in lieu of” provision of Section 
25 of the Copyright Act. (Br. pp. 35-37.) The truth 
is that the trial court did not award “arbitrary damages” 
under the “in liew of” provision of Section 25; nor did 
it “add” arbitrary damages to defendants’ profits in’ reach- 
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ing its final determination as to the amount of actual dam- 
ages sustained. The trial court clearly stated that it was 
fixing “actual damages suffered” by the plaintiff. {Tr. 
meee. | 


PAGES 38-39. 

Defendant Universal states the trial court fired such 
damages of $40,000 upon the erroneous finding that de- 
fendant Universal continued to release and distribute its 
picture “with notice and knowledge of plaintiff’s rights 
in the premises” and would continue so to do “unless per- 
manently restrained and enjoined from so doing.” (See 
also, Universal’s Brief, p. 71.) No statement could be 
more misleading or farther from the truth. The damages 
were not “fixed” nor “based” upon the injunctive find- 
ing; and that finding was not erroneous because, as we 
shall show, it was predicated upon admissions in the de- 
fendant’s answer [Tr. p. 20, Par. II], and upon state- 
ments of defendant’s counsel. [Tr. pp. 345, 452.] 


Damages which had accrued prior to the institution of 
the lawsuit and which were pleaded [Tr. p. 5] and proven 
[Tr. pp. 35-36, Par. IX and X] had no relation to the 
injunction or supporting finding of continued distribution 
with notice and knowledge of plaintiff’s rights. [ Par. IX, 
icp. 36. | 

Plaintiff’s first cause of action was solely for damages 
accrued prior to April 4, 1945, the date complaint was 
filed [Tr. p. 7] and defendant’s own evidence showed 
Universal’s writer Bruckman and Universal’s producer 
Yarbrough were at all times prior to that date and dur- 
ing the production of the picture, fully informed that 
Universal’s sequence was patterned after the Harold Lloyd 
sequence in “Movie Crazy.” [Tr. pp. 95-96.] The trial 
court’s finding of “notice and knowledge” is, therefore, 
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not erroneous, but is based upon defendant’s own un- 
contradicted evidence. 


The finding objected to by appellant Universal is fur- 
thermore based upon the admissions contained in its an- 
swer to plaintiff’s second cause of action, as follows [Tr. 
ee ee Jere, JUL) s 

“This answering defendant admits that on or about 
the 20th day of March, 1945, plaintiff gave this de- 
fendant a notice in writing demanding that said de- 
fendant cease and desist from further distribution, ex- 
hibition, or release of said defendant’s motion pic- 
ture photoplay entitled ‘So’s Your Uncle,’ and ad- 
mits that said defendant has continued with the dis- 
tribution and exhibition of said motion picture photo- 
flay | lr. p. 20.| 


Defendant Universal verified this answer June 2, 1945. 
he. oy e4lle] 

On September 13, 1946, stv months after the written 
notice, Universal’s counsel stated in open court that the 
picture “cill be” withdrawn [Tr. p. 345] not that it had 
been withdrawn; and later Universal’s counsel expressly 
stated he did not contend that plaintiff was not entitled 
to an injunction [Tr. p. 452]: 

“Mr. Fendler: You do not contend the plaintiff 
is not entitled to an injunction, do you? 
“ihe, Aloelese — Ie.” 


Universal repeats its misstatement about damages being 
“based upon” the injunctive finding in Point VI of its 
opening brief (pp. 71, 72); but it is apparent from the 
record that finding of fact XI [Tr. p. 36] is fully sup- 
ported by the stipulations and statements of defendant’s 
counsel, by the evidence, and by the admission in Uni- 
versal’s verified answer. 


ce, 
Explanatory Note. 


The foregoing 35 instances are not intended to repre- 
sent all of the false, erroneous, or misleading statements 
contained in Universal’s Opening Brief but are merely 
illustrative. There are many additional such statements 
and innumerable repetitions thereof in the first 38 pages 
as well as in the balance of that brief. 


Appellant Universal’s legal argument is largely predi- 
cated upon erroneous summaries of the evidence or of the 
findings made by the trial court. This brief contains our 
answers thereto. (See particularly Points III, IV and 
V, supra.) 


Upon all questions of fact we respectfully refer the 
court to the record. 


io 
APPENDIX II. 


“The Deadly Parallel.” 


The sequence of incidents and action common to plain- 
tiffs picture “Movie Crazy’ and defendant’s picture 


“So's Your Unele.’’ 
“MOVIE CRAZY” 


SCENE: INTERIOR MAGI- 
CIA Ss DRESSING ROOM. 


Poster on wall establishes 
this is the room of HENRY 
THE GREAT, a _ magician. 
Other signs and props signify 
the same thing. A magician’s 
assistant is preparing his full 
dress coat, putting things into 
the pockets, etc. The coat is 
lying over the back of a chair. 
The assistant squeezes a bulb 
concealed in the coat and water 
squirts from a flower in its 


lapel. (Reel 7, Scene 22.) 


SCENE: INTERIOR LARGE 
PueeURIOUSLY A P- 
EOMtED HOTEL NIGHT 
CILUB: 


Harold arrives at Mary’s table 
wearing magician’s coat and is 
introduced to other guests at 
table. He commences to dance 
with Mrs. Kitterman. A minia- 
ture clothes line begins to ap- 
pear from Harold’s coat and as 
Harold dances away the line 
stretches out, revealing thereon 
miniature lingerie and other 
clothes. Finally, the end of the 


“SO’S YOUR UNCLE” 


SCENE: INTERIOR MAGI- 
CIAN’S DRESSING ROOM. 


Poster on wall establishes 
this is the room of the GREAT 
VAN DINI, a magician. Other 
signs and props confirm this. 
The magician is preparing his 
full dress coat, putting things 
into pockets, etc. The coat is 
lying over the back of a chair. 
He squeezes a bulb in the coat 
and water squirts from a flower 
in its lapel. (Reel 4, Scene 2.) 


SCENE: INTERIOR ECARCE 
PUXURIOUS Dy eae 
POINTED NIGHT Cra 


Steve arrives at Pat’s table 
wearing magician’s coat and is 
introduced to other guests at 
table. He commences to dance 
with Pat. A bird suddenly flies 
up between Steve and his part- 
ner, apparently coming from 
Steve’s coat and lights on a 
woman dancer’s head to her 
consternation. ... A miniature 
clothes line begins to appear 
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(“Movie Crazy”) 


laundry line comes loose. Har- 
old does not appear to realize it 
has come from his coat. Sud- 
denly a bird flies up between 
Harold and his partner, appar- 
ently coming from  Harold’s 
coat and lights on a man 
dancer’s head, to his consterna- 
tion. (Reel 8, Scenes 2-6.) 


S CEE SC iO Sie oF 
DCU ees en re I 
RINGSIDE TABLE AD- 
JOINING DANCES FLOOR. 


He is at that stage of inebria- 
tion characterized by glassv eyes, 
delayed reflexes, and an amiable 
though somewhat foggy attitude 
toward anything happening 
around him or to him. A fly 
lands on his forehead and he 
tries to dislodge it. He slaps 
at it violently with his left 
hand and seems well pleased 
with the effect since the fly is 
gone. But the fly comes back 
and lands on his forehead again. 
He is annoved and seems about 
to slap at the fly once more. 

CAMERA PANS to Harold 
dancing. 

INSERT: “An™ egg “drops 
from Harold’s coat sleeve and 
into his hand. 

CLOSEUP: Harold, a star- 
tled expression followed by a 
look of dismay appears on Har- 
old’s face. He holds egg up and 


(“So’s Your Uncle”) 


from Steve’s coat and as Steve 
continues dancing, the line 
stretches out, revealing minia- 
ture lingerie and other clothes. 
Finally, the end of the laundry 
line comes loose. Steve does not 
appear to realize it has come 
from his coat. (Reel 4, Scenes 
6-11.) 


SCENE: CLO S22 Gieaess 
DRUNK SEA Dei a 
RINGSIDE TABLE 
JOINING DANCE FEG@@ 


He is at that stage of inebria- 
tion characterized by glassy eyes, 
delayed reflexes, and an amiable 
though somewhat foggy attitude 
toward anything happening 
around him or to him. A fly 
lands on his forehead and he 
tries to dislodge it. He slaps 
at it violently with his left hand 
and seems well pleased with the 
effect since the fly is gone. But 
the fly comes back and lands on 
his forehead again. He is an- 
noyed and seems about to slap 
at the fly once more. 

CAMERA PANS Vtomisiere 
dancing. 

INSERT: An egg drops 
from Steve’s coat sleeve into his 
hand. 

CLOSEUP;: Steve, a stangled 
expression followed by a look 
of dismay appears on Steve’s 
face. He holds egg up and looks 
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(“Movie Crazy’) 


looks at it with a harassed and 
baffled air. He is trying desper- 
ately to find something to do 
with the egg. 

The drunk swats at the fly 
once more and misses. , 
Harold drops the egg into the 
drunk’s hand which is held in 
readiness to swat the trouble- 
some fly once more. The fly 
lands on his forehead once 
more, and with a final violent 
effort, he slaps at it with the 
hand containing the egg. The 
egg breaks messily and covers 
him with goo which does not 
seem to upset him at all. (Reel 
8, Scenes 16-22.) 


Seb: MEDIUM SHOT 
OF HAROLD DANCING 
Vit Pw RINER ON 
DANCE FLOOR. 


While Harold is dancing and 
for no apparent reason, he sud- 
denly gives two or three con- 
vulsive jerks. Something is ob- 
viously bothering him but he 
doesn’t seem to know what it 
is. However, after a moment, 
he reaches into the tail pocket 
of his coat and brings forth a 
live white rabbit. 


As they dance, Harold holds 
the rabbit behind Mrs. K.’s back, 
looking about over her shoulder 
with the bewildered expression 
of a man who wants to dispose 
of a live white rabbit on the 


(“So’s Your Uncle”) 


at it with a harassed and be- 
wildered air. He is trying des- 
perately to find something to do 
with the egg. 

The drunk swats at the fly 
once more and misses : 
Steve drops the egg in the 
drunk’s hand which is held in 
readiness to swat the trouble- 
some fly once more and with a 
final violent effort, he slaps at 
it with the hand containing the 
egg. The egg breaks messily 
and covers him with goo, which 
does not seem to upset him at 
all. (Reel4, scenes 13-225) 


SCENE: MEDIUM JsHog 
OF STEVE DA NGING 
WITH PARTNER Om 
DANCE FEOOR. 


While Steve is dancing and 
for no apparent reason, he sud- 
denly gives two or three con- 
vulsive jerks. Something is ob- 
viously bothering him, but he 
doesn’t seem to know what it is. 
However, after a moment, he 
reaches into the tail pocket of 
his coat and brings forth a live 
white rabbit. 


As they dance, Steve holds 
the rabbit behind Pat's back, 
looking about over her shoulder 
with the bewildered expression 
of a man who wants to dispose 
of a live white rabbit on the 
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(“Movie Crazy”) 


dance floor of a night club with- 
out it being known. 

Harold tries to think of some- 
thing to do with the rabbit when 
suddenly he sees the solution; a 
waiter with a large covered sil- 
ver platter. 

As the waiter passes Harold, 
he pauses a moment, turning 
away from Harold, giving Har- 
old an opportunity to put the 
rabbit on the platter, replacing 
the cover. 

The waiter goes on to the 
table of the same drunk who 
earlier broke the egg against his 
forehead and removes the cover 
over the platter while the 
drunk’s eyes widen in astonish- 
ment as he sees the live rabbit. 

Convinced by this weird sight 
that he has had too much to 
drink, the drunk rises and stag- 
gers away. (Reel 8, Scenes 
25-29.) 


MEDIUM CLOSEGP OF 
HAROLD AND MES?) K. 


Harold puts hands on his hips. 
As he does so, water squirts 
from the flower in his lapel into 
Mrs. K.’s face. Harold isn’t 
aware that he has caused this. 
Mrs. K. gives a little scream 
and wipes her face with her 
handkerchief. Harold, noticing 
this, assumes it to be perspira- 
tion. Harold says, “It’s warm, 
isn’t it?’ Mrs. K. replies, “Why, 
yes. Yes, it—it is.” 
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dance floor of a night club with- 
out it being known. 

Steve tries to think of some- 
thing to do with the rabbit, 
when suddenly he sees the solu- 
tion; a waiter with a large cov- 
ered silver platter. 

As the waiter turns away 
from Steve at the drunk’s table, 
he gives Steve an opportunity to 
put the rabbit on the platter 
and replace the cover. 


The waiter sets the covered 
platter before the drunk who 
earlier broke the egg against his 
forehead and removes the cover 
while the drunk’s eyes widen in 
astonishment as he sees the live 
rabbit. 

Convinced by this weird sight 
that he has had too much to 
drink, the drunk “rises terri- 
fied,’ then falls on floor. (Reel 
4, Scenes 28-31.) 


MEDIUM CLOSEURAG@E 
STEVE AND MESiam 


Steve bows toward Mrs. Buf- 
fington. As he does so, water 
squirts from the flower in his 
lapel into Mrs. B.’s face. Steve 
isn't aware that he has caused 
this. Mrs. B. gives a_ little 
scream and wipes her face with 
her handkerchief. Steve noticing 
this, assumes it to be perspira- 
tion. Steve says, “It is warm 
tonight, isn’t it?’ Mrs. B. re- 
plies, “It is certainly.” 


ae 


(“Movie Crazy’) 


Water again squirts into 
Mrs. K.’s face and once more 
she wipes it as CAMERA 
TRUCKS to show a couple at 
a nearby table where a man is 
flipping water at his girl with his 
finger from a glass on the 
table. Mrs. K., seeing this, picks 
up a glass of water and with 
righteous indignation throws it 
into the man’s face. (Reel 8, 


Scenes 30-31.) 


SeuNE= HAROLD AND 
PARTNER DANCING: 


Both are blithely unaware of 
the fact that a little mouse is sit- 
ting on Harold’s shoulder. Mrs. 
Kitterman and her partner 
dance into scene and Mrs. Kit- 
terman and Harold bump into 
each other as they dance back 
to back. This dislodges the 
mouse from Harold’s shoulder 
and it falls down the back of 
Mrs. Kitterman’s evening dress. 
She screams and then continues 
to scream at frequent intervals 
as she squirms and_ twists, 
clutching at the back of her 
dress, trying to get rid of the 
mouse. Harold watches the 
commotion, completely unaware 
of having any connection with 
i 

Suddenly Harold becomes 
aware of something else in the 
tail of his coat and investigat- 
ing, brings forth a small box 
filled with a number of other 
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Water again squirts into Mrs. 
B.’s face and once more she 
wipes itas CAMERA TRUCKS 
to show a couple at a nearby 
table where a man is stirring 
water with his finger from a 
glass on his table. Mrs. B., see- 
ing this, picks up a glass of 
water and with righteous indig- 
nation throws it into the man’s 


face. (Reel 4, Scenes 25-27.) 


SCENE. S11 Ear ese. 
PARTNER DANCING: 


Both are blithely unaware of 
the fact that a little mouse is 
sitting on Steve’s shoulder. Mrs. 
Buffington and her partner 
dance into scene and Mrs. Buf- 
fington and Steve bump into 
each other as they dance back to 
back. This dislodges the mouse 
from Steve’s shoulder and it 
falls down the back of Mrs. 
Buffington’s evening dress. She 
screams and then continues to 
scream at frequent intervals as 
she squirms and twists, clutch- 
ing at the back of her dress, 
trying to get rid of the mouse. 
Steve watches the commotion, 
completely unaware of having 
any connection with it. 


Suddenly Steve becomes 
aware of something else in the 
tail of his coat and investigat- 
ing, brings forth a small box 
filled with a number of other 
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mice. Aghast at this discovery 
he drops the box on the dance 
floor. CLOSEUP OF BOR#ON 
FLOOR: Mice scamper away 
in all directions. 


MEDIUM LONG SHOT OF 
DANCE FLOOR: 


General pandemonium has 
broken loose, people are run- 
ning in all directions, women 


screaming, etc. (Reel 8, Scenes 


40-48, ) 

CLOSEUIP SeGirltepetied 
Witheitioht: wen bE in ANS 
down her legs revealing a 


mouse crawling up one leg. As 
she raises her skirt before the 
mouse’s upward advance we dis- 
cover that she has been indulg- 
ing in stealing some silverware 
which she has placed in her 
(Reel 8, Scene 50.) 


MEDIUM SHOT: of a 
girl about to climb on a table 


garters. 


when a young man of what one 
might call the “dainty” type, 
places a hand on her shoulder 
pulling her down from the table 
and gets on it himself instead. 
He pulls his trouser legs up a 
little and dances in fright upon 
the table top, screaming in lady- 
hiker terror, 
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mice. Aghast at this discovery 
he drops the box on the dance 
floor. CLOSEUP "@Resber 
ON FLOOR: Mitee 
away in all directions. 


scam per 


MEDIUM LONG SHOieF 
DANCE FUOOERS 


General pandemonium has 
broken loose, people are running 
in all directions, women scream- 
ing, etc. (Reel 4, Scenes 34- 
45.) 

CLOSEUP: Girl) petted 
with fright: CAMERA PANS 
her 


mouse crawling up one leg. As 


down legs revealing a 
she raises her skirt before the 
mouse’s upward advance we dis- 
cover that she has been indulg- 
ing in stealing some silverware 
which she has placed in her 


garters. (Reel 4, Scenes 48-50.) 


MEDIUM SsEeet 
girls about to climb on a table 


of two 


when a young man of what one 
might call the “dainty” type, 
steps between them, and putting 
a hand on the shoulder of each, 
prevents them from getting on 
the table and gets on to it him- 
self instead. He pulls his trouser 
legs up a little and dances in 
fright the table top, 
screaming in lady-like terror. 


upon 
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Pepi CLOSE SHOT: 
Same young man screaming and 
waving his hands with his 
trousers now pulled up almost 
to his knees. People rush past 
in all directions. (Reel 8, Scenes 


53-55.) 


CLOSE SHOT OF MAGI- 
CIAN: As magician takes his 
coat from Harold, he says: “I 
ought to knock your block off.” 
(Reel 8, Scene 56.) 


(“So’s Your Uncle’) 
MEDIUM CLOSE SHOT: 


Same young man screaming and 
waving his hands with his trou- 
sers now pulled up almost to his 


knees. People rush’ past in all 
directions. (Reel 4, Scene 46.) 


CLOSE SHOT OF iA¢r 
CIAN: As magician takes his 
coat from Joe, he hits him on 
chin and knocks him to floor. 
(Reel 4, Scene 56.) 


